
Brix Maritime Company Response to EPA's l04(e) Information Request

Entire response Releasable

EPA Region 10 Superfund

RELEASABLE
Date I' ....4-3 -0?
Initial '1lec..g .



-".::--- ._-~-~.

"Go'.. ~J

~~ . STOCK AND ASSET PURCHASE AGREEMENT

Among

BRIX MARITIME CO. ("BMC"),.

PETER J. BRIX,

ROBERT J. DeARMOND,

ELUSON C. MORGAN,
individually and as trustee of

Management Partnership 401(1':) Plan

JOSEPHAND SARAH TENNANT,

JOHN B. ALTSTADT

AND

HAYDEN INVESTMENT CORPORATION

(Collectively, ·Sellers")

AND

FOSS MARITIME CO. ("FOSS")

August.:'_, 1993

GSBP0X\34727.(lJ

Confidential Business Information

SWW000378



TABLE OF CONTENTS

RECIT.AI..S " .. .- .e; • .- .. .. • .. .. .. .. • .. .. • • .. .. .. • .. 1

ARl'ICLE I. PURCHASE AND SAl.E .......•.•....•.•..•••...•...• 1

1.1 Purchase of Stock . . . . . . . . . . . . • . . . . . . . . . • . . . • . . . _. . . .. 1
1.2 Purchase of Assets . . • • • . • . . • • . • • . . • • • . . • • . . • • . . . • • . . . • 1
1.3 Purchase Price . . . . . . . . . . • . . . . • . • . . . . . . . . . . . . . . • • . .. 1
1.4 Closing..... . . . . . . . . . . • . . . . . . . • • . . • . . . • • • . . • • . .. 2
1.5 Action at Closing ..........••••..........•.......... 2

1.5.1 Shares...................................... 2
1.5.2 Title Documents ...............•........••..... 2
1.5.3 PurchasePrice . . . • • . . . • • • . . • . . • . • • . • • . '. . • . • • . .. 2
1.5.4 Additional Delivenes ••...•....•.•••......••..... , 3

ARTICLE n. REPRESENTATIONS AND WARRAN'IIES . . . . . . . . . . . . . • • • .. 3

2.1 Representations and Warranties of Sellers .••...•.••••........ 3

2.1.1 Organization; Good Standing; Qualification; Powerand
/] Auth.orit}'" .. .. .. .. . .. .. .. . .. .. l' .. • .. "II .. ..- .. .. • • • + .. • • .. .. • .. .. .. .. .... 4

2.1.2 Capitalization .•••...••.•••..•..••••.•.••.••••• 5
2.1.3 Sellers...................................... 5
2.1.4 Financial Statements ••.....•..•••••........•••.. , 6
2.1.5 Liabilities oW II .. .. .. .. • • .. .. .. .. .. .. • .. 6
2.1.6 Taxes ..•...•..........•.................... 6
2.1.7 Accounts Receivable ......•.............•....... , 8
2.1.8 Inventories . . . . . . . . . . . . . . . . . . . • • • . . . • . • . • . . . .. 8
2.1.9 Property, Plant & Equipment . • . . . . . . . . . . • . . . . . . . . . .. 8
2.1.10 Title to Properties; Absence of Liens and Encumbrances. Etc. .., 9
2.1.11 Compliance with Law ....••..........•........... 9
2.1.12 Intellectual Properties .........•......•.......... 10
2.1.13 Contracts .....'. . . . . . . . . . . . . . . . . . . . . . . . • . . . .• 10
2.1.14 Certain Lists ..•........•.........•..........•• 11
2.1.15 Compliance with Laws Relating to Employment 12
2.1.16 Employee Benefit Plans . . . . . . . • . . . . . . . . . . . . . . . . . . . 13
2.1.17 No Violation, Consents ...............•...••...... 14
2.1.18 litigation . . . . . . . . . . . . . • . . . . . . • . • . • . . . • . . . . . . • 15
2.1.19 Certain Events ..•.•............•...•••••••••••. 15
2.1.20 Corporate Records ....••...........••...•....... 16
2.1.21 Foreign Corrupt Practices Act _ 16

- i -

Confidential Business Information

'.

SWW000379



2.1.22 EnviroIlD1ental • . . . • • . . . . • . . • • • • . . • . . . . • . .' • . . . . . 17
2.1.23 Real Property Leases - 18
2.1.24 Public Utility . . . . . . . . . . . . . . . . . . . . • . . . . • . . • . . . . . 18
2.1.25 Suppliers •....•...•.........•................ 18
2~1.26 Customers '" T • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • _. 18
2.1.27 No Misrepresentations ..........•.. ; '.. '.' ...•.~~ 18
2.1.28 Best Knowledge ...............••...• '.•.•.. ;'...~ 19

2.2 _Representations and Warranties of FOSS .. '.' . . . . . . . • • • . • . . . .. 19

2.2.1 Organization; Good Standing; Powerand Authority; Effective
Agreement . . . . . . . . . . . . . . . . • . . • . . • • . . . . . . . . . . . 19

2.2.2 No Violation .. "...............•••......•....... 19
2.2.3 Consents •................•..........•....... 19
2.2.4 Litigation............. . . . . . . . . • . . . . . . . . . . . . . . 19
2.2.5 Investment Intent .........••...••.......•....... 20
2.2.6 No Misrepresentations .........•.•.....•.......... 20

ARTICLE m. CO'VENANTS 20

3.1 Covenants of Sellers and BMC . . . • . . • . . . . . . • . . . . . . . . . . . . . 20

3.1.1 Operate in Ordinary Course .....•..•..•••...••..... 20
3.1.2 Certain Prohibited Transactions ....•.......•....•••.• 20
3.1.3 Information ..•....•..•....•....... '..........• 22
3.1.4 Confidentiality................................. 22
3.1.5 Shares ..•..•..•...•..••..••••.•••.•.•...••... 23
3.1.6 Satisfaction of Conditions .........••.....•.......•. 23
3.1.7 Notices .......................•.....•....... 23 '
3.1.8 Agreements ................'.................. 23
3.1.9 Disclosure 24
3.1.10 Hart-Scott ..................•................ 24
3.1.11 Elnployees . , .................••. '.....••...... 24
3.1.12Excise Taxes .................•.......•.....•.. 24

3.2 Covenants of FOSS .............•.................... 25

3.2.1 Confidentiality ..........•.....•....•.......•... 25
3.2.2 Satisfaction of Conditions .............•...•.•...... 26
3.2.3 Disclosure .•...•........•....••.......•...•.. 26
3.2.4 Hart-Scott .•.........•......•...•............ "26
3.2.5 Pre-Closing Environmental Audit ...•••..••.••• ; •..... 26
3.2.6 Payment of Purchase Price .....•......••••••••...•. 26
3.2.7 Due Diligence .... '.... ',' ...•.......•........•.. 26
3.2.8 Vessellnspection ..•..•.......................• 27

OSBPD~7Z7.D3

SWW000380

Confidential Business Information

pi,
I



ClSBI'PXU-47Z7.ro

-iii-

5.1 Survival. . • . . . . . . . . . . . . . . , . . . . . . . . . • . . . . . . . . . . . , . 30

ARTICLE VI. ABANDONMENT; AMENDMENT AND WAIVER •....•.•..•. 32

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

Compliance by FOSS .................,... .• :...... 27 , _
Opinion of Counsel . . . . . . • . . . . . . . . • . . . ',' .:. . .••.~......, . -.
Officer's Certificate ;................ '. ; • • . • • • • . :"."'!i .
Litigation . . . . • • . . • . . . . . . . . . . . • . . • • . . • . . . • . . . . 27
Corporate Documents .•.•....•.••.•••••..•..••... 27
Conse-nts' .. olj w 28
Hart-Scott ..........,........................ 28

_ 4.1.1
"4.1.2
4.1.3
4.1.4
4.1.5
4.1.6
4.1.7

ARTICLE IV. CONDmONS ....•........•.......•...••......... 27

. 4.1 -:onditions to the Obligations of Sellers ..••....••..•..•...... 27"

6.1 Abandonment .•...•.........•...•...•..•••...•..••. 32
6.2 Amendment and Waiver •.•...•..•.....•••.•••••.••.••. 32

4.2 Conditions to the Obligations of FOSS ...•. : ..•........•.... 28

Confidential Business Information

,5.2 Indemnification . . . . . • . . . . . . . . . . . . . • . • . . . . . • . . . . . . . • . 30

5.2.1 By FOSS 30
5.2.2 By Sellers .•............•...•..•.•........... 30
5.2.3 NoticefDefense ...•..•......•.•................ 30
5.2.4 Offsets •...... , ...........................•.. 31

SWW000381

4.2.1 Tender of Certificates ....•.. . • . . . . . . . . • . . . . . • . • . . 28
4.2.2 Compliance by Sellers andBMC ..••.••.......••..•.. 28
4.2.3 Opinion of Counsel ••....••••..•••.••..•..•.....• 28
4.2.4 Sellers' Certificates ..••...•••.•.•...••....•.. -.•.• 28
4.2.5 No Material Adverse Change ..••.•..•.•••..•.••..••• 28
4.2.6 Resignations/Change of Bank Accounts •..••.•••.••.••.. 29
4.2..7 Co-n.sents: 'to , •• to -I- .- 29
4.2.8 Agreements II •• " " 29
4.2.9 litigation .- .••.•...•.•••..••••••.•.••..•••• 29
4.2.10 Corporate Documents .......•.....•.•.•..•••.•••. 29
4.2.11 Hart·Scott ••.••.••...•.•.••...•.••.••..•...... 29
4.2.12 :&vironmental Audit ..•....... ; ...•.•.•.•..•....• 29
4.2.13 Payments to and from Affiliates .•........•.••...•..•. 29

ARTICLE V. SURVIVAL OF REPRESENTATIONS; INDEMNIFICATION. . . . . .. 30



6.2.1 Amendment •...•............................. 30
6.2.2 Waiver ~ ......................•...... 30

-ARTICLE vn. r,.nSCELLANEOUS 31

-id
7.2
7.3
7.4
7.5
7.6
7.7
7.8
7.9
7.10

SCHEDULES

Further Assurances -. •. . -: • • . . . .~-~--33 '0-

BMC and Subsidiaries '. . . : . • • o. • • . . . 33"
Finder'sFee .....•.•...•....•.•.........•...•.•.•. 33
Notices ...•..•.......•..•.........•..•.•.....•..• 33
BxI>e-nse.s .. "'e; •••• ~ •••••• 1I 1t t- ••• 34
Entire Agreement ...............................'.... 34
Governing Law .•••...•......••....•.....•...••...• 34
Parties in Interest .••....•.........•...•....•......•. 34
Captions • . . . . . . . . . . . . . • . . . . . . . . . . . • • • . . . . • . . . . . . . 35
Counterparts ....•.•...•.............•............. 35

Sellers' Schedules

FOSS Schedules

EXHIBITS

A Stock Ownership

B Employment Agreement

C Noncompetition and/or Consulting Agreements

D Real EstateAcquisition Agreement

E Vessel and Equipment Acquisition Agreements

F Purchase Option and Right of First Refusal for Longview Booming Company

G Charter and Vessel Acquisition Agreement

H Right of First Refusal for Hayden Investment Corporatlon

I Garvey, Schubert & Barer Opinion Letter

J Schwabe, Williamson & Wyatt Opinion Letter

OSllPDX\J-4727.03

- iv-

SWW000382

Confidential Business Information



STOCK AND ASSET PURCHASE AGREfMENT ,

AGR.EEME:NT madeas of August _, 1993, by and among BRIXMARITIME CO.,
a Delaware corporation (·BMC·); PE'l"E.RJ. BRIX, ~OBER.T J. DeARMOND,
ELUSON C. MoRr i.N, individually and as trustee of MlJ.nagemerit~.~ ,
Plan, JOSEPH and SARA.~ TENNANT, JOHN B. ALTSTADT, and HAYDEN . ~ ..
INVESTMENT CORPORAnON(herein, a ·Seller· or ooUec:t:ively the .SC11ers.); and FOSS
MARITIME CO., a Washington corporatlon (·FOSS").

RECITALS

A. Sellers own all of the issued and outstanding stockof mc (the ·Shares").
BMC and its direct and indirect subsidiaries are engaged in the business of operating marine
services including without limitation towing, harbor services, marina and terminal services,
barging, and log sorting and rafting on the Columbia River and its ttibuta:ries including the
Willamette and the Snake Rivers, lAke Coeur d'Alene, PugetSound and the Pacific Ocean
("the Business").

B. FOSS desires to purchase from Sellers, and Sellen desire to sell to POSS, the
Shares upon the terms and subject to the conditions set forth in this Agreement. In addition,
as a condition to Closing, FOSS desires to acquire certain additional assetsaDd rights from
certain Sellers and reIa1ed third parties pursuant to agreemems attacbed Iaeto u Exhibits D
and E plus rights to the Option Corporation identified in Scbedule 2.1.1 (colb::tivelYt the
•Acquired Assets").

NOW, lHEREFORE, in consideration of the termsand conditions herein, the parties
agree as follows:

ARTIClE 1.

PURCHASE AND SALE

1.1 Purchase of Stock. On the Closing Date, as defined in Section 1.4 hereof,
Sellers will selland transfer to FOSS and FOSS willpurchase and acquire from each Seller,
the number of Shares set forth opposite each SeUerts name under Column A of Exhibit A
attached hereto.

1.2 fyrchase of Assets. On the Closing Date, as dermed in Section 1.4 hereof,
the Acquired Assets will be transferred to FOSS or its designee.

1.3 Purchase Price.

1.3.1 The aggregate purchase price is $.. . t subjectto adjustment
under Section 1.3.2 (collectively, the "Purchase Price"). The aggregate purchase price is

OSIlPDX\34727.03
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allocated as follows: $t, _j for the Shares, subject to adjustment underSection 1.3.2;
$. for an of the Acquired Assets; ~ . for the Noncompetition andlor
Consulting Agreements (Exhibits C hereto). The parties agree that they will not take any
position incoDsi~eDt wi~ such allocation in any tax. return filedby such patty..,

1.3.2 Thepurchase price for the C·hl\I'eS &hall be reduced (J"t\.a.r for dollar Qy
the sum'Of{i) the amount of loniJLerm debt and capitallwe ob1igatio~ (mcluding tffiIa· .- '-' t.

Cl.lmlDt portion of long-term debt and ~pita1lease obligations) (collectively the -Debt") of
BMC and the Subsidiaries (asdefined in Section 2.1 below) as of th.: Closing Date (as
defined in Section 1.~ below) and (Ii) the amount of Debt in excess of normal in.'¢atlment
payments that bas been pre-paid or otherwise~ by BMC or the Subsidiaries during the
period January 1, 1993 through the Closing Date (except $, _•_ prepayment relating to
the Tug Washington previously disclosed to FOSS), and [Iii} thepresent value at Closing,
and computed based upon an 8.27$ capitalization rate, of all amounts due Arthur Reidel at
Closing underhis Consulting Agreement with BMC.

1.4 Closing. The closing of the purchase and saleof the Shales and theAcquired
Assets (the "Closing") sbaI1 takeplace at the offices of Garvey, Schubert &: Baler, in
Portland, Oregon, at 10:00A.M., local time, on September 15,1993 or within five (5)
business days following satisfaction of the conditions set forth in Sections 4.1.7 and 4.2.11,
whichever is later, or at such otherplace and timeas the parties &ball mutually agree upon.
Tbe date on which the Closing shall occur is the"Closing Date. -

1.5 Action at C1osini. At the Closing:

1.5.1 ~. Subject to delivery of thePurt:hase Price IS set forth in
Section 1.5.3 below, Sellers will deliver to FOSS the stock certificates representing the
Shares, dulyendorsed for transfcr or accompanied by properly executed stock powers, with
all requisite stock trnnsfer stamps affixed thereto at no cost to FOSS. 'the signatures of
Sellers shall be certified by the Secretary of BMC as the signatures of Sellers, and the Shares
shall be transferred by Sellers to FOSS free and clearof all liens, claims andencumbrances
of any naturewhatsoever.

1.5.2 Title Documents. Subject to delivery of the Purchase Priceas set forth
in Section 1.5.3 below, Sellcrs will cause to deliver to FOSS the title documents for the
Acquired Assets which shall be transferred to FOSS free and clear of all liens, claims and
encumbrances of any nature whatsoever.

1.5.3 Purchase Price, Subject to delivery of the Shares and title documents
as set fonh in Sections 1.5.1 and 1.5.2 above, and subject to escrow of S~ -- ~. ~ of the
purchase price for the Shares pursuant to Section 3.1.11, FOSS sballdeliver to each Sellera
cashier's checkor readily available federal funds in the amount set fonh underColumn B
opposite such Seller's name on lro1ibit A hereto and will deliver a cashier's cbeckor readily
available federal funds. in connection with purchase of the Acquired Assets and Non·
Competition aneIJor Consulting Agreements as follows:

2
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I to Peterl, Brix
.to Robert1. DeArmond
to Ellison C. Morgan

.to~n C. 'Morgan, as trustee of
Management Partnership ~~(k) Plan, -"'-" --

to Ellison C. Mu.....:,.1n, indivWually and as .l:nJItee of ~
Management Partntldbip- 401{1::) Plan

I to Joseph and Sarah Tennant
to Joseph Tennant
to John B. Altstadt
itoHayden Investment Corporation
:to Tri Ocean Charters, Inc.
to Hayden Investors
!to Knappton lasing
,to Pntemrise Partners
Total

$~

S
$
$

5

S
$
$
s
$
S
$
$-,....-----..,.,..,.......,...~~="
5:.

BMC and Sellers sball direct FOSS to pay suchportion of the Purcbue Price to the United
States National Bank of Oregon and such other creditors as sba11 be oecesary to release any
security interestof such bankor creditors in the Shares and may direct further payment of a
portion of the Purchase Price to be made to 'United States National BIDk mOrqon or other
creditors to effect the- payment of debt of BMC in order to reduce or eliminate the deduction
from the Purchase Price setforth in Section 1.3.2, but only to the exteDl thatPOSS doesnot
waive in writing the provisions of Sections 2.1.9 and 2.1.10 soldy IS they relate to liens,
claims or encumbrances due to Debt which remain uponthe p.ropertiellDd assets of BMC or
the Acquired Assets at Closing.

I.S.4 AdditiQnal Deliveries. Sellers and FOSS shalleachdeliver all
documents required to be delivered pursuant to Article IV.

ARnCLEn.

REPRESENTATIONS AND WARR.ANTWS

2.1 Representations and Warranties of Sellers. Sellers, joiDtly and severally,
represent and warrant to FOSS and agree as follows:

.~. ~,.

GSBPDlCI34m.03
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I ,

2.1.1 Qrga.niz.atiQn: Good Standin~; Qualification: Power and Authority.

(a) BMC is a corporation duly organized, validly existing and in
good standing under the Jaws of the Stateof Delaware, is a citizen of the United States as
defined in Section? of the Shipping Act of 1916, as aJDc:nded, for }>', ,p.o&eS of~-tn. ,
the~ise trade, and is duly qualified to do busin~':'~:IDd is in good mnd,ing iIillefi~

jurisdiCtion in which the nature of the business conducted or ~,he' 'properties or assets owned
or leased by it makes such qualification necessary. BMC has the corporate powerand
authority to carry on its business as it is now conducted and to own, leaseand operate its
properties. Sellers have delivered to FOSS complete and correct copies of BMC's certified
Certificate of Incorporation and bylaws, as amended and in effect on the date hereof, both
certified by BMC's Secretary.

(b) Schedule 2.1.1 lists all of BMC's subsidiaries, joint venture
interests, and options to acquire corporations. For purposes of this Agreement, BMC's
wholly-owned subsidiaries plus Sartwell, Inc., and Tweed Towing, Inc., will becollectively
referred to as the -Subsidiaries- and individually as a "SubsidiaIy" and the JointVenture
interests will becollectively referred to as the -JointVentures" and individually as a "Joint
Venture". The options willbe referred to as "Option Corporation" and comprise part of the
orAcquired Assets. II Each Subsidiary, JointVenture, and Option Corporation is a corporation
or partnership, as applicable, duly organized, validly existing and in good standing under the
'laws of the jurisdiction designated on Schedule 2.1.1, aDd bas thepower aDd authority to
ca:rry on its business as it is now conducted and to own, lease and operate itsproperties, and
is duly qualified to do business and is in good standing in eachjurisdiction in which the
nature of the business conducted or the properties or assets owned or leased by it makes such
qualification necessary. Each Subsidiary, loint Venture and Option Corporation is a citizen
of the United States as defined in Section 2 of the Shipping At:t of 1916, as amended, for
purposes of operation in the coastwise trade. Schedule 2.1.1 sets forth the authorized. issued
and outstanding capital stock of the Subsidiaries and the cerporate Joint Ve.ntures and the
record owners of such capital stock. Schedule 2.1.1 sets forth the partnership interests of the
partnership Joint Ventures. Sellers have delivered to FOSS complete and correct copies of
the Articles of Incorporation, Certificate of Incorporation and bylaws or the Partnership
Agreement (or equivalent documents or instruments), as amended and in effect on the date
hereof, of each Subsidiary and JointVenture, in each casecertified' by the Secretary (or
managing partner as applicable) of suchSubsidiary, JointVenture or Option Corporation.
Except as set forth on Schedule 2.1.1, BMC does not own, directly or ,indirectly, whether of
record or beneficially, any shares of capital stockor other interestin or right to acquire an
interest in any corporation, partnersblp, jointventure, trust or other entity of any nature
whatsoever. Any options or other rights to acquire any shares of capital stockor other
interest in any corporation, partnership, jointventure, trust or other entityof any nature
which are set forth in Schedule 2.1.1, are valid and binding obligations oftbe parties,
enforceable in accordance with their terms and exercise thereofwill not (i) result in the
termination of or breach of any of the terms or provisions of or result in the acceleration of
the performance required by, or constitute a default underany will, deed of tmst, trust,
employee benefit plan indenture, mortgage, charter, by law, contract, lien, agreement or
other instrument or any judgment, decree or order of any federal, state, localor foreign
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court, regulatory or other body to which BMC, the Subsidiaries, Option Corporation, or
Joint Ventures is a party or by which they may be bound or (ii) violate any statute, role or
regulation applicable to BMC, Option Corporation, the Subsidiaries or Joint Ventures.

'. 2:1.2 GapitaHzatio"n. The authorized capitalization of BMC ooJr.:.,:~ of .- .
1u,ooo shares of Common Stock, without par value, of whi~h an ll~~gate of4,~
are outStanding and 224 shares are subscribed. At Closing all of the ~~utstanding shares of
capital stockof BMC and each Subsidiary and corporate 10int Venture will be validly issued,
fully paid and non-assessable. Exceptas set forth on Schedule 2.1.2, there are no
outstanding warrants, options, rights, caIIs or other commitments of any nature relating to
the authorized but unissued shares of capital stock of BMC, Option Corporation or any
SUbsidiary or corporateJoint Venture, or concerning the authorization, issuance or sale of
any other equity securities of BMC, OptionCorporation or any Subsidiary or corporate Joint
Venture. BMC, directly or indirectly, owns the outstanding shares of capital stockshown in
Schedule2.1.1 of each SUbsidiary free and clear of all liens, claims and encumbrances of
any nature whatsoever. Except as set foith in Schedule 2.1.2, BMC, directly or indirectly,
owns those shares of capital stockof each corporate Joint Venture set forth in Schedule 2.1.1
free and clear of all liens, claims and encumbrances of any nature whatsoever.

2.1.3 ~.

(a) Each Sellerowns that number of tile Shares set forth opposite
such Seller's name on Exhibit A hereto and at Closing such Shares sballbe free andclear of
all liens, claims and encumbrances of any nature whatsoever, and upon delivery to FOSS of
the stockcertificates representing such number of the Shares as provided in section 1.4
hereof, FOSS will receive good and valid title to such number of the Shares free and clear of
all liens, claims and encumbrances of any nature whatsoever. The Shares co$itutc all of
the issued and outstanding capital stockof BMC.

(b) BMC and eachSeller bas full right, power and capacity to
execute and deliver this Agreement and to consummate the transactions contemplated hereby.
Except as set forth in Schedule 2.1.3, all authorizations and approvals necessary in
connection with the execution and delivery of this Agreement and the consummation of the
transactions contemplated hereby by each Sellerand BMC havebeen obtained. This
Agreement is a valid and binding obligation of each Seller andBMC enforceable in
accordance with its terms, exceptas performance may belimited by bankruptcy, insolvency,
moratorium, or other similar laws in effect from time to timeaffecting creditors' rights
generally or by the principles governing the availability of equitable remedies. Except as set
forth in Schedule 2.1.3, neither execution anddelivery of this Agreement nor the
consummation of the transactions contemplated hereby with or without the lapse of timeor
the giving of notice or both, will, to best knowledge of Sellers: (i) result in the termination
of or any breach of any of the terms or provisions of, result in the acceleration of the
performance required by, or constitute a default UDder, any will, deed of trust. trost,
employeebenefitplan, indenture, mortgage, charter,'by-law, 'contract, lease. agreement or
other instrument, or anyjudgment, decree or order of any federal, state, local or foreign
court, regulatory or other governmental body to which any Selleror BMC is a party or by

GSBPO:lN4m.Q3

5

SWW000387

Confidential Business Information



'.

which any Selleror BMC or any of their respective assets may be bound, or (ii) violate any
statute, role or regulation applicable to any Selleror BMC or the Subsidiaries.

2.1.4 Financial Statements. Except as set forth on Schedule 2.1.4, the books
of account of BMC and the Option Corporation and Subsidiaries havebeen main~ed in
accordance ~dth generally accepted accounting principles applied on a consistef\t~.and
suchisooks and records are correct and complete in all material respects, fairly lind
lCCUl'ale1y reflect the income, expenses, assets and liabilities of BMC, Option Corporation
andthe Subsidiaries and provide a fair andaccurate basis for the preparation of the financial
statements and tax returns of BMC and the Option COIpOratiOD and Subsidiaries. Sellers
have delivered to FOSS copies of the balance sheets of BMC andthe Subsidiaries as at each
of December 31,1988,1989,1990,1991 and 1992, and the related statements of income
and retained earnings, and changes in financial positionfor the years then ended, including
the respective notes thereto and report on supplementary consolidating information, in each
case certified by Coopers & Lybrand, independent certified publicaccountants, and its
unaudited balance sheetas at May 31, 1993, and the related unaudited statements of income
and retained ea.mings for the five months then ended (collectively the -Financials"). Except
as set forth in Schedule 2.1.4, the Financials, including the notes thereto, are: (i) correct
and complete in all material respects, (ii) in accordance with the books and records of BMC
and the Subsidiaries in all material respects, and (iii) fairly present the financial position and
the results of the operations and changes in financialposition of BMC IS at and for the
periods indicated, in each case and the FinanciaIs are prepared in confonnity with geaerally
accepted accounting principles applied on a basis consistent throughout the periods indicated.
Since May 31,1993, there has been no material adverse change in the financial condition,
assets, liabilities, eamings, or business of BMC and the Subsidiaries as a whole.

2.1.5 Liabilities. Exceptas set forth on Schedule 2.1.5 and except as and to
the extent reflected or reserved againstin BMCts May 31, 1993, balance sheet referred to in
Section 2.1.4 hereof (the "Balance Sheet"), and except for (i) liabilities not required to be
provided for in a balance sheetprepared in accordance with generally accepted accounting
principles consistently applied, and (ii) liabilities in the ordinary course of business since
May 31, 1993, neitherBMC, the Acquired Assets nor any Subsidiary bas any liabilities of
any nature whatsoever (whether accrued, absolute, contingent or otherwise), including,
without limitation, any tax liabilities of any nature whatsoever, due or to become due,
whether (1) incurred in respect of or measured by BMC's or any Subsidiary's income,
profits, earnings or dividends for any period ending on or prior to the close of business on
May 31,1993, or (2) arising out of transactions entered into, or any stateof facts existing,
on or prior thereto.

2.1.6 ~.

(a) BMC, each of the Subsidiaries, the Option Corporation and
Joint Ventures have filed with all appropriate federal, state, local and foreign authorities all
tax returns, reports and tax information required by law, regulation, or otherwise to be filed
for all taxable periods for which returns have become due.
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(b) All items of gross income required to be shown on any return
filed by BMC, Option Corporation or the Subsidiaries havebeen included and any deductions
or credits claimed are allowable in accordance with applicable law and IegUlations. There
are no deficiencies in respect of any such return or in respect of any wee; for which returns
are not required or for which returns are required but have not been: fiIcd. TIue and
complete copies of aU fer'''~l~nd state income tax returns filed by BMe, Option __
CoIporation or any of the Subsidiaries for each of their taxable-years ended ~ber 31,
1988, through and including December 31, 1991, respectively I have been previously
dehver:d by Sellen to FOSS.

(e) BMC, the SUbsidiaries, Option Corporation and Joint Ventures
have paid or made adequate provision for the paymentof all taxes, penalties or interest
which have or may become due for all taxable periods ending on or prior to the Closing Date
or have set aside on their books adequate reserves or accruals thereforwithout regard to any
tax legislation with an enactment date in 1993.

(d) With respect to the Balance Sheet, BMC and the Subsidiaries
have charged as expenses amounts sufficient to provide for any tax liability determined by
annualizing any income or deduction without regard to any tax legislation with an enactment
date in 1993.

(e) No tax retum of BMC, the Subsidiaries, or OptionCorporation
or to the best knowledge of Seller, the Joint Ventures is curmttly under audit.

(f) There is no agreement which is still in effect that has been
executed or filed with the Internal Revenue Service or any other taxing authority extending
the period for assessment or collection of any incomeor other taxes for which BMe, any of
the Subsidiaries. the Option Corporation or, to the best knowledge of Sellers, the Joint
Ventures may be liable.

(g) There are no pending actions or proceedings by any
governmental authority for assessment (other than for property taxes not yet payable) or
collection of taxes for which BMC, any of the Subsidiaries, the Option Corporation or, to the
Sellen' best knowledge, the Joint Ventures, may be liable, and no claim for assessment or
collection of taxes for which BMC, any of the Subsidiaries, the Option Corporation or, to the
Seller's best knowledge, the Joint Ventures may be liablehas been asserted or, to Sellers'
best knowledge, threatened.

(h) All taxes and assessments that BMC, the OptionCorporation
and the Subsidiaries are required by law to withhold or to collect have been duly withheld
and collected, and, to the extent due and payable, have been paid over to the proper
government authorities, and all withholdings and collections and all otherpayments due in
connection therewith are duly reflected on the Financials.

(i) Schedule 2.1.6 hereto (except with reference to the Option
Corporation which shall be delivered within seven (7) days of the datehereofand sba1I be
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subject to FOSS's written approval, which approval shall not beunreasonably withheld) sets
forth for the periods since January 1, 1988, (i) a description of the treatment of any item,
including, without limitation, depreciation, which differs between the fmancial statements of

.". BMC, the Option Corporation and the Subsidiaries and BMC's an~ the Su~diarleS" and
Option Corporation's federal income tax returns, (ii) a fist of all elections made oi!Iic
fcdeml·income tax returns of BMC or any of the Subsidiaries and Option C~rpormon which
bas the effect. of eitherreducing the basis of any usct below its bookvalue for financial
statement purposes or deferring income which wouldotherwise have been Iq)011ed on I tax
mum filedbefore the date hereofto a tax return to be filod after the date hereof, or which
.resulted in the allowance of any deduction on I tax return filed prior to the date hereof,
which would otherwise have been allowable on a tax return to be filed after the date hereof,
[ill) with respect to any corporation which is a member of BMC's affiliated group, a
statement of the amount and nature of any excess lossaccount, deferred intercompany
transaction and inventory adjustment as defined in the consolidated return regulations, (iv)
any agreement between or among BMC and/or anyone or moreof the Subsidiaries or Option
Corporation and/or anyone or more other corporations that are members of the affiliated
group of which BMC ~ I member that allocates between or among the parties thereto any
federal, state, county, local or other tax, (v) thenames of eachcorpoJation, partnership, joint
venture, trust or other entity of any nature whatsoever that bas been dissolved, liquidated,
woundup, sold or otherwise disposed of since January 1. 1988. and in which BMC, the
Option CoIPOration or any SUbsidiary owued, directly or indirectly, whether ofIeCOId and/or
beneficially, any shares of capital stock or other interest, and (vi) I list of the tax ba$ as of
December 31, 1992 for all depreciable assets ofBMC, the Subsidiaries and the Option
Corporation.

2.1.7 Accounts Receivable. Except as setforth on Schedule 2.1.7. the
accounts receivable, including, without limitation, notes receivable, trade accounts
receivable, intercompany accounts receivable and employee receivables, of BMC. the
Subsidiaries and Option Corporation arise from valid transactions in the ordinary course of
business and are collectible at the aggregate recorded amounts thereof, less the recorded
allowance for doubtful accounts (which is adequate and calculated consistent with past
practice), without resort to litigation or extraordinary collection activity. For purposes of the
next sentence, Sellers warrant that items 1, 3 and4 set forth on Schedule 2.1.7 are
collectible in the amount of S. • To the extent theaggregate amounts for such items
collected exceed or fall short of this amount, the threshold amount in Section 5.2.2 shall be
increased or decreased (as applicable) by the amount thereof. Neither BMC nor the
Subsidiaries or Option Corporation will have at Closing anyaccounts receivable due from
Hayden Investment Corporation or anyof its subsidiaries.

2.1.8 Inventories. All inventory of BMC and the Subsidiaries reflected in the
Financial Statements andall inventory of the Option Corporation reflected in.its financial
statemeDU; consists of a quality and quantity usable in the ordinary course of business. The
quantities of all inventory are reasonable and adequate for the Busi.l1ess.

2.1.9 PrQperty. Plant & EQuipment. Except as disclosed OD Schedule
2.1.9(a), all property, plant and equipment owned, leased, or chartered by BMC, the Option
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Corporation and the SUbsidiaries, or which comprise part of the Acquired Assets, is in good
operating condition and repair, ordinary wearand tear excepted (except for damages and
casualties adequately insured a.gainst for which BMC has received or will receive such
proceeds), and substantially conform with all applicable ordinances, regulations and building,
'zoning and other laws. The assessed value of 1l:J1 real 'property ownedby BMe...
Subsidiaries or which comprise part of theAcquired Assets and which is located in the Swe
of Washington does not exceed ~ . ', Schedule 2.f.9(b) lists all vessels of BMC, the
OptionCorporation, the Subsidiaries and JointVentures, and those which comprise part of
the Acquired Assets, identifies their documentation under the laws of the United States, the
classification and rating of ABS, and licensing. Except as set forth in Schedule 2.1.9(c), all
such vessels are in seaworthy condition, are current as to all normal maintenance and
overhaul cycles, have their normal complement of equipment, and are suitable for the
purposes for which they arc employed; provided however, this warranty shall expire at
Closing subject to Section 3.2.8. Excqx as disclosed on Schedule 2.1.9(b), noneof the
vessels were builtor rebuilt outside the United States and none were built in whole or in part
with funds provided for under § flJ7 or ntle V of theMerchant MarineAct of 1936. With
respect to documented vessels listed on Schedule 2.1.9(b), at Closing Sellers and BMC will
deliver to FOSS classification and inspection certificates (for hull and engines) for all vessels,
together withU.S. Coast Guard Form 1330 certificates of ownership stating au vessels are
free from encumbrances.

2.1.10 Title to PrQperties: Absence of Liens and Encumbrances. Ste. Except
as disclosed in Schedule 2.1.10, BMC, the Option Co1pOf3tion and each Subsidiary own
outright all the properties and assets, real or personal, tangible'and intangible, of every
nature and description (including, without limitation, those reflected in the Balance Sheet,
except as to those since sold or otherwise disposed of in the ordinary course of hlSiness)
used in theirrespective businesses, and such properties and assets, as wellas the Acquired
Assets, upon Closing will be free and clear of all Iieas, claims and encumbrances of any
nature whatsoever. Upon Closing, BMC or the Subsidiaries or Option ColpOration will have
all easements and rights to all real property, including without limitation, easements for
ingress and egress, necessary to conduct the Business.

2.1.11 Compliance with Law. To Sellers' best knowledge, except as set forth
in Schedule 2.1.11, (a) BMC, each Subsidiary and JointVenture and the Acquired Assets
have been, and are, in compliance with all licenses, franchises, permits and other
authorizations to the extent required by applicable law or governmental authorities in
connection with the conduct of the Business as previously operated and now operated; and
(b) the Business as presently conducted and the Acquired Assets do Dot violate any applicable
Jaw, order, regulation, standard or requirement, including, without limitation, the Wil1iams
SteigerOccupational Safety and Health Act of 1970, as amended, and laws and regulations
governing environmental protection and applicable disposal andpollution standards. Neither
Sellers, nMC nor any Subsidiary has received any notice of violation of any applicable
regulation; ordinance or other law, order, regulation, standard or requirement relating to the
operations or property of BMC or any Subsidiary or IointVenture or any of the Acquired
Assets.
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2.1.12 Intellectual Proj?ertie~. BMC, the Option Corporation and the
Subsidiaries own or are licensed or otherwise have the full and exclusive right to use all
patents, trademarks, trade names, copyrights, technology, know-how, and processes used in
or necessary for the conduct of the Business. Set forth on Schedule 2.1.12 is a c;pmplete
description of all patents, trademarks, tradenarnes, and copyrights used byBMC,~
Subsidiaries, and Option Corporation all applications therefor, and a list of 1i=nses or other
agreements related thereto. Schedule 2.1.12 also lists all agreements relating to technology,
know-how or processes which BMCor Subsidiaries or Option ColpOration are licensed or
authorized to use.by others. BMC, Option Corporation or a Subsidiary, as applicable, has
the sole and exclusive right to use the patents, trademarks, tl'adenames, service marks,
copyright, technology, know-how and processes referred to on Schedule 2.1.12 and the
consummation of the transactions contemplated hereby will not alter or impair such rights.
No claims have beenasserted or threatened as to the title to or use of any such rights or
challenging the validity or effectiveness of any suchlicense and Sellers do not know of any
valid basis for any suchaction. Neither BMC, the Subsidiaries, Option Corporation nor
Sellers have performed any act which conflicts withor infringes on any such right of third
parties and are not aware of any basis for the assertion of any suchconflict or infringement
by or against them.

2.1.13 Contracts. Except as set forth in Schedule 2.1.13 hereto, neitherBMC
nor any SubsidiaJy or Option Corporation is a party to or bound by any (i) mal or written
contract not made in the ordinary course of business fmc1uding without limitation any
noncompetition, exclusive dealing, or similar agreeIDeDlS affecting present or future
operations), (li) employment contract which is not terminable at will or without cost or other
liability to BMC, Option Corporation or any Subsidiary, as the case may be, or any
successor to eitherof them, (iii) contract withany labor union; (iv) lease or charterwith
respect to any property, real or personal, whether as lessoror lessee with a monthly payment
in excess of $1,000, (v) bonus, pension, profit-sharing, retirement, stock purchase, deferred
compensation, hospitalization, insurance or otherplan providing employee benefits not listed
on Schedule 2.1.16, (vi) continuing contract for the future purchase of materials, supplies or
equipment, including without limitation, food and fuel, (vii) written contract involving
paymentby BMC or any Subsidiary or Option Corporation of more than 510,000 or
extending beyond December 31, 1993, or otherwise materially affecting the assets or
business of BMCor any Subsidiary or Option Corporation, (viii) charteragreements, service
or management agreements, (ix) license or agreement relating in whole or in part to
trademarks, trade names, trade secrets, or otherproprietary infoDDation, (x) agreement or
arrangement for the sale of any of its assets or the grant of any preferential rigbts to '
purchase any of its assets, property or rights or requiring the consent of any party to the
transfer thereof, (xi) agreement with respect to any merger or consolidation, or acquisition or
sale of a substantial amount of assets, (xii) powerof attorney or otherinstrument or
arrangement authorizing anyone to act for or in any waycommit BMC or any SUbsidiary or
Option Corporation to any action after the Closing, or (xiii) any oral or written contract or
agreement with any shareholder, directoror officerof BMC, any person directly or
indirectly (alone or withothers) controlled by, controlling or undercommon control with any
of the foregoing persons, or any member of the immediate family of any of the foregoing
persons which will bind BMC or any Subsidiary or Option Corporation after Closing. True
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and complete copies of all contracts set forth on Schedule 2.1.13, including all amendments
thereto, have beendelivered to FOSS. To Sellers' best knowledge, each contract ofBMe
and the Subsidiaries and Option Corporation constitutes the valid and binding obligation of
the respective parties thereto and is enforceable in accordance with its terms, except as
performance may be limited by bankruptcy, insolvency, moratorium or others~ laws
affecting creditor's rights generally or by theprinciples governing the i.\~B3bitity~ .
equitable remedies. NeitherBMC nor any Subsidiary or Option Corporation has received a
notice of default or termination from any other party to any such contract. No event which,
with or without thepassage of time or the giving of notice or both, constitutes a default by
BMC or any Subsidiary or OptionCorporation which is a party 10any such contract has
occurred, and Sellers and BMC have no knowledge of any such event on the part of any
other party to any such contract.

2.1.14 Certain Lists. Sellers have delivered to FOSS accurate lists and
summary descriptions, and true and complete copies of the relevant documents, of the
following:

(a) All policies of insurance in force with respect to BMC and each
Subsidiary and. Option Corporation including, without limitation, those covering or related to
employees, liability, properties, vessels, machinery, equipment, furniture, fixtures, products
and operations. Suchpolicies, or policies providing substantially the same coverage (wbich
covers such losses and risks and is in such amounts as customary for companies engaged in
similar businesses) will beoutstanding andfully in force at the Closing. No notice bas been
received from any insurance company cla.in$g any defects or deficiency. Anticipated future
call premiums, if any, have been fully reserved in the Financials.

(b) The names and current annual salary rates of all present
directors and officers of each of BMC, the Subsidiaries and Option CoIpOraD.on and of all
employees of each, together with a copy of the salary plan and a summary of the bonuses,
incentive compensation and other like benefits, ifany, paid to suchpersons for the fiscal
yearended December 31, 1992, and payable to suchpersons for the fiscal year ending
December 31, 1993, and any subsequent period.

(c) The names of all the non-union pensioned employees, if any, of
each of BMC and the Subsidiaries and Option Corporation whose pensions are unfunded and
their age and current annual unfunded pensionrates.

(d) The name of each bank in whichBMC or any Subsidiary or
OptionCorporation bas an account or safe deposit box, if any, and the names of all persons
authorized to draw thereon or have access thereto.

(e) [Intentionally omitted]

(f) All life insurance policies of BMC or any Subsidiary or Option
Corporation is the owneror beneficiary. Except for policy loans to BMC previously
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disclosed to Foss in writing, suchpolicies are free of all encumbrances and, except by reason
of the death of the person insured, suchpolicies shall bein force at the Closing.

(g) A list of all licenses. permits and other authorizations required
by applicablt:;t~\lVI or governmental authorities in connection with the conduct of t:I!, Business.
}'y. ~ ~~

(h) A list of all real property in which BMC or any Subsidiary has
an interest whether as owneror lessee.

(i) A list of (i) the ten (10) largest suppliers to BMC, Option
Corporation and the Subsidiaries in terms of purchases duringthe fiscal year ended
December 31, 1992; (ii) the ten largest suppliers to BMC in terms of purchases during the
five-month period ended May 31, 1993; and (iii) a statement showing the approximate total
purchases from each supplier listed pursuant to the foregoing during the relevant periods.

(j) A list of: (i) the ten (10) largest customers ofBMC, Option
Corporation and the Subsidiaries in terms of sales during the fiscal year ended December 31,
1992; the ten (10) largest customers in terms of sales during the five-month period ended
May 31, 1993; and (iii) a statement showing the approximate total sales to each customer
listed pursuant to the foregoing during the relevant periods.

(k) Vessel maintenance printout.

(1) Such other documents and infonnation as FOSS shall have
reasonably requested up to two (2) business days before Closing.

2.1.15 Compliance with laws Relatin£, to Employment. Except as set
forth in Schedule 2.1.15(a), BMC and each Subsidiary and OptionCorporation havepaid or
made provision for the payment of all salaries and wages accrued through the date hereofand
have complied in all material respects with all federal, state and foreignlaws, regulations and
orders applicable to it with respect to employment, employment benefits, terms and
conditions of employment, and wages and hours. To Sellers' best knowledge, neither BMC
nor any Subsidiary bas in the past five years engaged in any unfair labor practices as defined
in the National LaborRelations Act. There are no unfair labor practicesor similar
complaints relating to BMC or any Subsidiary pending beforethe National Labor Relations
Board or any other authority. There are no material controversies pending or, to the
knowledge of Sellers or BMC. threatened between BMC or any Subsidiary and any of its
employees, or any labor union or other collective bargaining unit representing any of its
employees. No union or other collective bargaining unit which is not a party to a collective
bargaining agreement withBMC or a Subsidiary disclosed pursuant to Section 2.1.13(ili) has
been certified or recognized by BMC or any Subsidiary as representing any of its employees.
To the best of Sellers' knowledge, except as set forth in Section 2.1.1S(b). BMC and each
Subsidiary's relations with their respective employees are good.
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2.1.16 Employee Benefit Plans.

(a) Except as set forth in Schedule 2.1.16 hereto, neitherBMC nor
any of the Subsidiaries or, to the Sellers' best knowledge, any Joint Venture currently
S{Xlnsors, maintains or p~.;.i;cipates in or is required to contribute to anY Employee~nsion

BenefitPlan ,.ereinafter referred to as a "Pension Plan"), any Employee·We1fa:f~ .fit
Plan (hereinafter r;:£erred to as a "Welfare Plan"), or any Multiemployer Plan (hereinafter
referred to as a "Union Plan") as those terms are defined in the Employee Retirement
IncomeSecurity Act of 1974c-ERISA"). The Pension Plans, WelfarePlans and Union
Plans set forth in Schedule 2.1.16will sometimes becollectively td'em.d to hereinafter as
"Benefit Plans." All material reports and disclosures relating to the PalsioD Plans required
to be filed with or furnished to any governmental body, agency or court, Pension Plan
participants or beneficiaries prior to the date hereof have been timely filed or furnished in
accordance with applicable law. There are no actions, suits or claimspending (other than
routine claims for benefits) or, to the best knowledge of Sellers and BMC, threatened against
any of the PensionPlans. With respect to eachBenefit Plan, FOSS has been furnished true
and complete copies of (i) the Benefit Plan and all amendments thereto, (ii) all related trust
agreements and funding instruments, and all amendments thereto, (ill) if suchBenefit Plan is
a Pension Plan intended to qualify under Section 401 (a) of the Internal Revenue Code
(hereinafter referred to as the "Code"), the most recent determinaJiOn letter issued by the
InternalRevenue Service, and (iv) all tax returns and annual reports 1ikd with any
govemmental agency for the three most recent plan years for which IIICh xepoJts have been.
filed. There was no liability OD the part of BMC or anySubsidiary or. to the SeDcrs' best
knowledge, any Joint Venture for contributions due and unpaid under any suchPension Plan
for its most recently completed plan year. All of the representations made in this
subparagraph (a) with respect to Pension Plans shallbeequally applicable to any Welfare

.Plans, except that each such representation isexpressly limited to seDers' best knowledge.
Schedule 2.1.16 sets forth the contribution percentages underPension Plans as of the date
hereof and all increases in the rate of benefit accrual under suchPensionPlans and Union
Plans that will be required by any collective bargaining agreement as now in effect. The
Pension Plans and related trust agreements, if any, and to the Seller's best knowledge, the
Union Plans and related trust agreements, if any, are valid and in full force and effect.

(b) Neitherthe Sellers, BMC nor any Subsidiary, nor any Pension
Plan or trust created thereunder, nor to the Sellers' best knowledge, any loint Venture,
Union Plan or other "party-in-interest" (as defined in ERISA) or Mdisqualified person" (as
defined in Code Section 4975) with respect thereto, has engaged in any "prohibited
transaction" (as defined in Code Section 4975) or in any transaction in violation of
Section 406 of E.RISA.

(c) To the Sellers' best knowledge, each Benefit Plan to which
BMC, any Subsidiary, or any Joint Venture is required to make contributions, and all related
trust agreements and funding instruments, comply currently, and havecomplied in the past,
both in form and in operation, to the extent applicable, with the provisions of ERISA, the
Code, and all other applicable laws, roles and regulations, and each suchBenefit PIan, and
all related trust agreements and funding instruments, are and have been administered in
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accordance with their terms and all of such laws, rules and regulations. All necessary
governmental approvals have been obtained for each Benefit Plan, and a favorable
determination was made by the Internal Revenue Service as to the qualification under the
Code of each Pension Plan; provided, however, that applications have not been made for
determination letters with respectto ;,:.-y amendments to any Pension Plan that may be .
necessary in order to br.' ,\!> such Pension Pl!l.n into compIiance with the requiremetl5-of the
Tax-Reform Act of 1986. .

. (d) To the Sellers' best knowledge no UnionPlan to which BMC or
any Subsidiary or Joint Venture is required to make contributions, nor any related trust
thereunder, has incurred any "accumulated funding deficiency" for which an excise tax was,
is or willbe due under Section 4971 of the Code, and no waiverof any accumula.ted funding
deficiency underSection 412 of the Code has been received by BMC or anySubsidiary or
Joint Venturewith respect to any suchUnion Plan. .

(e) With respect to any Union Plans listed on Schedule 2.1.16, all
contributions required to be made by BMC or any SubsidiaIy or, to theSellers' best
knowledge, any Joint Venture, have been timely made in accordance with the terms of the
applicable collective bargaining contract and the Union'Plans related thereto, and neither
BMC nor any of the Subsidiaries or loint Ventures has withdrawn from any suchplan .
through the date hereof. All premiums (including interest and peoalties. if any) due the
Pension BenefitGuaranty Corporation ("PBGCW

) with respect to anyUnionPlan to which
BMC or any Subsidiary are required to contribute or, to the Sellers' best knowledge, to
which any Joint Venture is required to contribute, have been paid for eachplan yw- for
which suchpremiums were required. To the Sellers' best knowledge, since September 2,
1974, there has been no "reportable event, " as defined in Section 4043(b) of ERISA, with
respect to any such UnionPlan which is or was required to be IqlOrted to the PBGC.
Exceptas set forth in Schedule 2.1.16, no filing with the PBGC bas been made by BMC,
any Subsidiary, or, to the Sellers' best knowledge, any Joint Venture, and, to the Sellers'
best knowledge, no proceeding has been commenced by the PBGC, ·to terminate any Union
Plan funded in whole or in part, by BMC or any Subsidiary or Joint Venture. NeitherBMC
norany Subsidiary, nor to the Sellers' best knowledge, any loint Venture has (i) ceased
operations at any facility so as to become subject to the provisions of Section 4062(e) of
ERISA, (ii) withdrawn as a substantial employer so as to become subject to the provisions of
Section 4063 of ERISA, (iii) ceased making conuibutions, within five (5) years prior to the
date hereof, to any Union Plan to whichBMC, any Subsidiary, or any Joint Venture bad
been making contributions, or (iv) made a complete or partial withdrawal from a UnionPlan
so as to incur "withdrawal liability, W as defmed in Section 4201 of EIqSA (without regard to
any waiver or reduction thereof under Section 4207 or 4208 of ERISA).

2.1.17 No Violation. Consents. Exceptas set forth in Schedule 2.1.17,
neither the execution and delivery of this Agreement nor the consummation of the
transactions contemplated hereby with or without the lapse of time or the giving of notice Of

both, will (i) violate any provision of the Certificate of Incorporation or bylaws of BMC or
any of the Subsidiaries, Option Corporation Of corporate Joint Ventures, or Partnenihip
Agreements of thepartnership Joint Ventures, or (il) violate, ~nflict with, resuh in the
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breach or termination of, constitute a default under, accelerate or otherwise adversely affect
the performance or obligations of any party required by, or result in the creation of any lien,
charge or encumbrance upon theAcquired Assets, any of the properties or assets of BMC or
any of the Subsidiaries or Option Corporation or, to Sellers' best knowledge, the Joint
Ventures pursuant to, any indenture, mortgage, ~..d of trust, contract, lease, agreement or
other instrument to which BMC or ~ ,/ ofthe SUbsidiailes, Option COIporation, ~wners of
the XccrJired Assets or Joint Veatures -is a: patty or by which it or any of them or any of
their properties or assets may be bound, or violate anyjudgment, decree or order of any
federal, state, local or foreign court, Iegulatory authority or othergovernmental body, or any
statute, role or regulation, applicable to BMC or any of the Subsidiaries, Option Corporation
or loint Ventures. Except as set forth in Schedule 2.1.17, no consent, approval,
authorization, order,- declaration, filing, registration or qua1ification of or withany court,
regulatory authority or other governmental body or otherperson is required to be made or
obtained by any party for the consummation of the transactions contemplated by this
Agreement (including the Exhibits hereto).

2.1.18 Liti~Qn. Except as set forth in SChedule 2.1.18 hereto, there are no
actions, suits, proceedings, or investigations of any nature pending or, to the knowledge of
Sellers, threatened,relating to BMC, any Subsidiary or Option Corporation or, to the
Sellers' best knowledge, anyJoint Venture, or any of their respective properties or assets of
any kind, or the Acquired Assets. Except as set forth in Schedule 2.1.18, neither BMC nor
any Subsidiary or Option Co!pOration or, to Sellen' best knowledge, any JointVenture is
subject to or in default under any outstanding judgment, order, writ, injunction or decree of
any court or of any governmental agency or instrumentality, and there is DO suchjudgment,
order, .writ, injunction, or decree of anykind in effect enjoining or restraining Sellers (in
relation to BMC or any Subsidiary, Option Corporation or Joint Venture), BMC, Option
Corporation, any Subsidiary, to Sellers' best knowledge anyloint Venture, or any officeror
director of BMC (in relation to BMC or any Subsidiary or Joint Venture); from taking any
action of any kind. Except as specifically disclosed on Schedule 2.1.18, the matters listed on
Schedule 2.1.18 are fully insured or are the contraetualliability of third parties and neither
the defense thereofnor an adverse judgment thereinwill adversely affectBMC, Option
Corporation or the Subsidiaries.

2.1.19 Certain Events. Exceptas set forth in Schedule 2.1.19 hereto, neither
BMC, Option Corporation nor any Subsidiary has, since December 31, 1992:

(a) paid or declared any cash dividend or other dividend or .
distribution with respect to its capital stock;

(b) purchased, sold or otherwise disposed of, any material assets, or
assumed or contracted to assume any materialobligations, or waived any substantial right, .
other than in the ordinary course of business;

(c) incurred any obligation or liability, whetherabsolute, contingent
or otherwise, other than in the ordinary course of business;
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(d) granted any increase in the compensation payable to any officer
or employee of BMC or the Subsidiaries or advanced credit to any officer, employee or
shareholder of BMC or the Subsidiary;

\ i (e) entered into or amended any OODl1( incentive com~on, .
deferred compensation, profit sharing, retirement,' ~~nsion, group insurance or oth~nefit
Plan or Multiemployer Plan or any union, employment ut consulting agreement or
arrangement or prepaid any amounts due underany consulting agreement or arrangement;.

(f) paid any claim or discharged or sa.tisfied any lien or
encumbrance or paid any obligation or liability other than (A)as and to the extentreflected
in the December 31, 1992 balance sheet, or (B) liabilities incurred after December 31, 1992,
in the ordinary course of business;

(g) permitted any policies of insurance covering any propeny which
is material to the Business to lapse or expire without renewal. or replacement on substantially
the same terms;

(h) taken any other action not in the ordinary courseof business,
including, without limitation, the entering into of any agreement involving payments by or on
behalf of BMC or any Subsidiary of amounts in excess of $10,000;

(i) prepaid anyportionof its long-term debt or paid any portionof
its long tei:m debt other than in the ordi.na:ry course of business;

(j) entered into any oralor written contract or agreement or any
transaction with any shareholder, directoror officerof BMC, Option CoIpoIation or any
Subsidiary, anyperson controlling, controlled by or undercommon controlwith any of the
foregoing persons or any member of the immediate family of any.of the foregoing persons
except as disclosed on Schedule 2.1.19; or

(k) entered into any agreements with respect to any of the
foregoing;

2.1.20 CQwrate Records. At Closing, the stockrecords of BMC, Option
Corporation and the Subsidiaries will be currentand correct and the minutebooks willbe
current, correctand complete for all periods after December 31, 1991.

2.1.21 Foreign Corrnpt Practices Act. Neither BMC nor any oOts
Subsidiaries or the Option Corporation has made, offered or agreed to offer anything of
value to any foreign government official, political party or candidate for government office
nor has it otherwise taken any action which would causeBMC or the Subsidiaries or Option
Corporation to be in violation of Sections 103b or 104 of the ForeignCompt Practices of
1977. as amended.
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2.1.22 Environmental. Except as set forth in Schedule 2.1.22:

(i) There has been no discharge, disposal, deposit, release, leak, or
placement, directly or indirectly, of any hazardous materials or petroleum t-~lJets in, on or
under the Acquired Assetr , :or the properties operated, used, owned or leased by~!;, the
Sul?~diaries, Option Corporati~~, or, to Sellers' best knowle6t:e, the Joint Ventures, and no
contamination or pollution of surface or ground waters or soil bas eecurred on or from said
properties or in relation to the Business which will result in any liability to BMe, the
SubsiWaries, Option Corporation or FOSS.

(li) Sellers andBMC have no knowledge of any tank, storage
vessel, drum or container of any kind that was or presently is located underground on
properties operated, used, owned or leased by BMC, Option Corporation or the Subsidiaries
and any above-ground tanks are listed on Schedule 2.1.22, are in good condition, have all
applicable permitsand are adequate for present use;

(Iii) BMC, Option Corporation and the Subsidiaries haveall
necessary permits, licenses, and otherauthorizations underEnviroIUIiental Laws (as defined
below) for the operation of the Business and the Acquired Assets, and suchauthorizations are
currently valid and neither Sellers, BMe, Option Co.rporation nor the Subsidiaries has
received any notice, complaint, order or inquiry from any person alleging noncompliance
with Envjronmental Laws (as defined below) or callingattention to the need for any :remedial
or corrective action related thereto;

(iv) None of the Acquired Assets or properties which are or have
been owned, used, leased or operated by BMC, the Subsidiaries, Option Cozporation or the
Joint Ventures are known to Sellers, BMC or the Subsidiaries to be the subject of any
investigation by a governmental authority evaluating whether any remedial or corrective
action is necessary to respond to a release or threatened release of any hazardous material or
petroleum products;

(v) Neitherthe Acquired Assets, BMC, Option Corporation, the
Subsidiaries, or, to the Sellers' bestknowledge, the Joint Ventures or any properties which
are or have been used, leased or operated by them are in violation of, or to the best
knowledge of Sellers, potentially subject to, any corrective or remedial action under any
Environmental Laws.

(vi) To Sellers' best knowledge, there is no asbestos, asbestos-
containing material, or PCBs at, on, or in the properties which are used, leased or operated
by BMC, the Subsidiaries or the Joint Ventures or the Acquired Assets;

(vii) Sellers, BMC, the Acquired Assets, the Option COlporation, the
Subsidiaries and, to Sellers' best knowledge, the Joint Ventures, are in compliance withall
Environmental Laws related to the Business.
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(viii) "Environmental Laws" shall mean any state, federal or local
laws and regulations governing environmental protection or remediation or anypollution,
discharge or disposal standards, including without limitation, the Oil Pollution Act of 1990,
the Comprehensive Environmental Response, Compensation and liability Ac:J. of 1980and
the Resource Conservation and Recove; .... Act, all as amended. ._....... .

2.1.23 Real Property Leases. BMC (or the Subsidiary or Option \..~IpOration)

enjoys exclusive, peaceful, and undisturbed possession underalllea.ses to which it is a party.
No leaseor otherobligation of BMC (or the Subsidiaries or Option Corporation) as a lessee
contains any obligation to purchase real property and no thini party has an option to purchase
real property as to which BMC, Subsidiaries or Option Corporation is a lessor. Copies of all
leases have beenpreviously delivered to FOSS. All leases are valid, subsisting, and
enforceable in accordance with their terms, and neitherthe Sellers nor BMC nor Subsidiary
or Option Corporation has received or givenany notice of default thereunder nor, to the best
knowledge .of the Sellers and BMC, is there any basis for such claim.

2.1.24 Public Utility. Exceptas set forth in Schedule 2.1.24, neither BMC,
any Subsidiary, Option Corporadec or the Business is subject to regulation underthe Public
Utilities Holding Company Act, the Interstate Commerce Act or the Investment Company
Act of 1940, nor are they subject to regulation pursuant to roles or regulations thereunder.
BMC and the Subsidiaries are not a "holdingcompany," or i '''subsidiary company" of a
"holding company" or an "affiliate" of a ·holding company" or of a "subsidiary company" of
a bolding company, or a "public utility" within the meaning of the PUHCA and the roles and
regulations thereunder.

2.1.25 Summers. BMC is satisfied with its relationships with all of its
suppliers and Sellers haveno reason to believe that its supply of any item, services or raw
material will be interrupted or terminated in the foreseeable fnture or, if terminated, that
suchsupply cannot be replaced at reasonable cost within a reasonable period of time. To the
Sellers' best knowledge, the acquisition of the Business by FOSS hereunderwill not
adversely affect BMC's current business relationship withanyof its suppliers.

2.1.26 Customers. To Sellers' best knowledge, the acquisition of the Business
by FOSS hereunder will not in and of itself adversely affect BMC's business relationship
withany of its customers. Copies of all correspondence or other documents relating to
complaints received by BMC and the Subsidiaries since January 1, 1990, from anyof its
customers, whether or not resolved, and any otherpending customer complaints have
heretofore been furnished to FOSS by BMC. NeitherBMC nor the Subsidiaries has any
obligation to accept any returns from or make any allowance to any customers by reason of
alleged overshipments, defective services or merchandise.

2.1.27 No MisrepresentatiQn&. No representation or warranty by Sellers
contained in thisAgreement and the Schedules hereto, and no schedule, certificate or other
instrument or document furnished or to be furnished by or on behalfof Sellers pursuant to
this Agreement, contains or will contain any untrue statement of a material fact or omits or
will omit to state any material fact required to be stated herein or therein or which is
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necessary to make the statements contained herein or therein, in light of the circumstances
under which they were made, not misleading.

2.1.28 Best Knowled~. For purposes of those' representations in Section 2.1
which relate to the Joint. Ventures and which are made to Sellers' best knowledge and in
Sections 2~1.22&OJ 2.1.17 as related to oompliance"'\vith Environmental Laws by prior
owners of the properties of BMC, the Subsidiaries, Option Corporation or Joint Ventures,
"best knowledge" shall mean Sellers' best current knowledge.

2.2 Rcmresentations and Warranties of FOSS. FOSS represents and warrants to
Sellers and agrees as follows: .

2.2.1 Qrzanization: 'Good Standin~; Power and Authority: Effective
Agreement. FOSS is a corporation duly organized, validly existing and in good standing
under the laws of the Stateof Washington, is a citizen of the United States as defined in
Section2 of the Shipping Act of 1916, as amended, for purposeS of operation in the
coastwise trade and has the corporate power and authority to carry on its business as it is
now conducted, and to own, lease and operate its properties. FOSS has thenecessary
corporatepower and authority to execute and deliver thisAgreement and will at Closing have
taken all necessary corporate action to consummate the transactions contemplated hereby.
The execution and delivery of this Agreement has been duly author:i.zed by the Board of
Directors of FOSS. This Agreement is a valid and binding obligation of FOSS, enforceable
against it in accordance with its terms, except as performance may be limited by bankruptcy,
insolvency, reorganization, moratorium or other similar.laws affe::ting creditors' rights
generally or by the principles governing the availability of equitable remedies..

2.2.2 No Violation. Exceptas set forth in Schedule 2.2.2t ,neither the
execution and delivery of this Agreement nor the consummation of the transactions
contemplated hereby withor without the lapseof time or giving of notice or both, will
(i) violate any provision of the Articles of Incorporation or bylaws of FOSS or (ii) violate,
conflict with, result in the breach or tennination of. or constitute a default under, accelerate
or otherwise adversely affect the performance or obligations of any party required byt or
result in the creation of any lien, charge or encumbrance upon any of the properties or assets
of FOSS pursuantto, any indenture, mortgage, deed of trust, contract, lease, agreement or
otherinstrumentto which FOSS is a party or by which it or any of its properties or assets
may be bound, or violate anyjUdgment, decree or order of any federal, state, local or
foreign court, regulatory authority or other governmental body, or any statute, role or
regulation, applicable to FOSS.

2.2.3 Consents. Except as set forth in Schedule 2.2.3, no consent, approval,
authorization, order, registration or qualification of or with any court, regulatory authority,
governmental body or other person is required to be made or obtained by FOSS for the
consummation by FOSS of the transactions contemplated by thisAgreement.

2.2.4 Litigation. There are no actions, suits, proceedings or investigations of
any naturepending or, to the knowledge of FOSS, threatened against FOSS that challenge
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the validityor propriety of the transactions contemplated by this Agreement or seek to delay,
prohibit or restrict in any manner, any action taken or to be taken by FOSS under this
Agreement.

2·.2.5 Investment Intent. FOSS is acquiring the Shares for its own account
for investment only and not with a view to, for resale in col1llto...1on with, or with..1D intent
of participating directly or indirectly in, anydistribution of the Sharen within the meaning of
the Securities Act of 1933, as amended (the •Act"). FOSS understands and agrees that the
sale of the Shares to FOSS has not been registered under the Act or any state securities laws,
and that the Shares may not be resold without registration under the Act or applicable state
securities laws or an exemption therefrom.

2.2.6 No Misre,presentatiQDs. No representation or warranty by FOSS
contained in this Agreement and the Schedules hereto, and no SChedule, certificate or other
instrumentor document furnished or to be furnished by or on behalf of FOSS pursuant to
this Agreement, contains or will contain any untrue statement of a material fact or omits or
will omit to state any material fact required to be stated herein or thereinor which is
necessary to makethe statements contained hereinor therein, in light of the circumstances in
which they were made, not misleading.

ARTICLEm.

COVENANTS

3.1 Covenants of Sellers and BMC.

3.1.1 Qpernte in Qrdinanr Course. From and after the execution and
delivery of this Agreement and until the Closing, Sellersand BMC agree to conduct the
Business and operations of BMC and each of the Subsidiaries in the ordinary course
consistentwithpast practices and use their best efforts to preserve intact the respective
businesses, organizations and relationships with employees, agents, and others having
business dealings withBMC or the Subsidiaries.

3.1.2 Certain Prohibited Transactions. Prior to the Closing, BMC and each
of the Subsidiaries will not, without the prior written consent of FOSS (which consent will
Dot be unreasonably withheld):

(a) amend its Articles of Incorporation, Certificate of Incozporation
.or bylaws;

(b) payor declare any cash dividend or other dividend or
distribution with respect to its capital stock;

OSBP0XU4727.D3
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(c) except as set forth on Schedule 3.1.2, issue, transfer, sell or
deliverany shares of its capital stock (or securities convertible into or exchangeable, with or
without additional consideration, for such capital stock); ,

(d) except as set forth on Schedule 3.1.2, purchase, or otherwise
acquire for any consideration, any outstanding shares of its capital stock(or ~n6.es
carrying the right to acquire, or convertible into or exchangeable with or without additional
consideration for, such capital stock);

(e) grant any option, warrant, right, call or commitment of any
character relating to its issued, unissued or treasury shares of capital stockor enter into
voting trusts or other agreements or understandings with respect to the voting of its capital
stock;

-
(f) sell or otherwise dispose of, or grant any security interest in or

encumbrance on, any of its assets or properties other than in the ordinary course of business;

(g) incurany indebtedness for. borrowed money, exceptfor
indebtedness incurred in the ordinary course of business the repayment tenn of which does
not exceed one year;

(h) enter into or implement any new bonus, pension, profit-sharing;
retirement, stock purchase, deferred compensation, hospitalization, insuranceor other pIan
providing employee benefits, or amend the terms of any such plans which aI'e in existence;

(i) enter into any employment, consulting or similarcontract;

(j) increase the compensation, deferred compensation or benefits
payable to any employee (except in the ordinary courseof business -or as required. by law) or
advance credit to any employee or shareholder;

(k) enter into any oral or written contract or agreement or any
transaction with any shareholder, director; or officerof BMC or any Subsidiary; any person
controlling, controlled by or under common control with any of the foregoing persons or any
memberof the immediate family of any of the foregoing personwhichwill bindBMC or any
Subsidiary after the Closing;

(1) make any capital expenditure in excess of 510,000 (except for
capitalized maintenance expenditures up to 525,000 per itemand disclosed improvements to
the GLACIER BAY);

(m) prepay any portion of its Debt in excess of normal installment
payments when due;
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(n) enter into any commitment or transaction (including, without
limitation, with respect to the disposition of assets) other than in the ordinary course of
business, except as expressly contemplated by this Agreement;

(0) take any action, or by inaction pennit any action to betaker; 'If

, event to occur, which would cause any representation or warranty made in or pursuant to

Section 2.1 of this Agreement to be untrueas of the Closing; or

'(P) enter into any agreements with respect to any of the foregoing.

3.1.3 Information. From and after the execution and delivery of this
Agreement and until the Closing, Sellers and BMC sbaII provide FOSS with such information
and permit the representatives of FOSS such access to theproperties and records of BMC,
the Option Corporation and the Subsidiaries (including without limitation financial records
and personnel files) and related to the Acquired Assets during normal business hours as from
time to time may be reasonably requested by FOSS and/or its representatives.

3.1.4 Confidentiality.

(a) All information, whether printed, written, photographic,
pictorial or oral, in answer to specific inquiry or voluntarily fumishcd by FOSS to Sellers or
BMC or their respective agents or employees prior to Closing, in connection withthis
Agreement and the transactions contemplated hereby, shall beheld in confidence by such
recipients; provided, however, FOSS consents to the prior disclosure by BMC and Sellers to
the persons or entities set forth on Schedule 3.1.4 concerning execution of the Jetter of intent
between BMC and FOSS.

(b) Without the prior writtenconsent of FOSS, Sellers. BMC and
the Subsidiaries will not use for their own benefit or for the benefit of any otherperson,
corporation or other business entity, or disclose in any manner to anyperson, corporation or
other business entity, any trade secrets, or confidential or proprietary information (including,
withoutlimitation, knowledge relating to clients, sales, projects in development, designs,
plans or employees) obtained from FOSS prior to Closing in connection with this Agreement.
From and after the Closing, Sellerswill not use for their own benefit or for the benefit of
any other person, corporation or business entity, any trade secrets, or confidential or
proprietary information of BMC or the Subsidiaries except for disclosures authorized in
writing by BMC or FOSS.

(c) The preceding restrictions 00 the use and disclosure of
infonnation shallnot apply if that information is available to the general public on a
nonconfidential basis through DO fault of Sellers, BMC or the Subsidiaries, or if that
information was obtained from a third party who Sellers reasonably believe not to be in
breach of any duty or obligation to FOSS as a result of providing such information.

(d) Upon the termination of this Agreement and the abandonment of
the. stockpurchase contemplated hereby, all documents and written, photographic and
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pictorial information, and all copies thereof, provided by FOSS to the Sellers, BMC or the
Subsidiaries shall be returned to it. -

(e) Sellers acknowledge and agree that the remedy at lawfor breach
of any of thepieceding covenants may be inadequate and agree and consent thattemporary
or permanent injunctive relief may be granted in lieu of, or in addition to, money damages in
anyproceeding which may be brought to enforce the covenants in this subparagraph 3.1.4,
without the necessity of proof of actual damages.

(f) If the scope of these restrictions is too broad to permit
enforcement of any restriction to its fullest extent, such restriction shallbe enforced to the
maximum extent permitted by law or may be judicially modified accordingly in any
proceeding brought to enforce such restriction.

3.1.5 .sMms:. Except as setforth in Schedule 3.1.5, until the Closing no
Seller shall (i) sell, transfer, assign or convey title to any of the number of Shares set forth
under Column A opposite such Sellers nameon Exhibit A hereto, (li) createor permit any
other person to create any lien, claim, pledge, equity or encumbrance against such
Shareholder's good and valid title to any of such Shares, (iii) take any action, or by inaction
permit any action to be taken or any event to occur, which would causeany representation
made in or pursuant to this Agreement to be untrue as of the Closing; or (iv) enter into any
agreement or understanding to take any actionprohibited by (i), [li} Of [ill) above.

3.1.6 Satisfaction of Conditions. Sellers and BMC shall use their best
efforts, and takeall such actions as may be reasonably necessary or appropriate, to cause (i)
the satisfaction of the conditions referred to in Section 4.2 of this Agreement, and (il) the
consummation of the transactions contemplated by~ Agreement.

3.1.7 Notices. Sellers shall give promptnotice to FOSS of the occurrence or
failure to occurof any event which would be likely to cause any representation or warranty
herein to be inaccurate or untrue in any material respect from the date hereofto Closing and
any material failure to comply with or -satisfy any covenant, condition or agreement to be
satisfied or complied with by ~en hereunder.

3.1.8 Agreements. Sellers shall deliver at Closing an Employment
Agreement in the form attached as Exhibit B,. duly executed by Peter 1. Brlx;
Noncompetition and Consulting Agreements in the formes] attached as Exhibits C, duly
executed by PeterJ. Brix, EllisonMorgan and Robert DeArmond and a Consulting
Agreement duly executed by Joseph TelID3.Dt;' Real Estate Acquisition Agreement
substantially in the form attached hereto as ExhibitD, duly executed by Peter1. Brix; four
separate Vessel and Equipment Acquisition Agreements substantially in-the form-attached
hereto as Exhibit E, duly executed by Knappton Leasing, Enterprise Partners, Hayden
Investors and Tri Ocean Charters, Inc.; Purchase Option and Right of First Refusal in
Longview Booming Company, Inc., substantially in the form attached hereto as Exhibit F,
duly executed by all of the parties thereto; Rightof First Refusaland Cbatterand Vessel
Acquisition Agreement substantially in the form attached as Exhibit G, duly executed by
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Peter J. Brix; and Right of First Refusal for Hayden Iuvestment CoIporation substantially in
the form attached as Exhibit H, duly executed by all of the parties thereto; John Altstadt's
consent to the assignment of the option regarding the Option CoxporaUon to FOSS or its
designee and warranties and covenants regarding operations of the Option Corporation in the

·oroinar:,' course" of business during the period between execution and Closingt sba1l be
obtained on terms satisfactory to FOSS. ' "

3.1.9 Disclosure. Subject to the requirenlc;nts of applicable IaWi and
regulations, from the date hereof, BMC shall 'DOt, prior to Closing, make any public
announcement or disclosure with respect to the transactions contemplated herein without the
consent of FOSS withrespect thereto.

3.1.10Hart-Scott. BMC sball me within two (2) daysof the date hereofa
Notification and Report Form under the Hart-Scott-Roclino Antitrust Improvements Act of
1976, as amended ("HSR"), and shall promptly make an further filings and take all further
actions as may be necessary under HSR relating to the tnmsactions contemplated by this
agreement, as soon as pzacticable.

3.1.11 Employees. At Closing, S" j of the putehase price for theShares
sball bedeposited into an interest-bearing escrow account for BMCt the Subsidiaries, and
Option Corporation to usefor payment of severance pay to glarjlMf employees who are
wminated within 18months after the Closing Date. Paymem IbaJl becaJrolated by two
weas' pay for every full year of service as an employee ICCI'Ded to the dateof tmnination
except for terminations dueto conduct involVing moralturpitude. Tbe determination of
payments and withdrawals from the account shall be made 101ely by BMCor FOSS. Any
amounts remaining in said account as to -which DO claims have been made by FOSS or BMC
or the Subsidiaries within 19 months of the Closing Date, shaD. bedistributed to sellers or
their designee. FOSS or BMC shall not terminate participants in the BMC Stock
Appreciation Rights Plan dated October 1988 before October 1993 except IS provided
therein. Nothing in this Section 3.1.11 is intended to conferuponany person, otJ1er than
Sellers, FOSS, BMC and its Subsidiaries, any rights or remedies of any nature whatsoever.

3.1.12Excise Taxes. Within the periods required by law, sellers and FOSS
sball prepare and me all Washington State real estate excise tax returns required to be filed
as a result of the tnmsactions contemplated by this Agreement and simultaneously therewith,
or earlier if required by law, FOSS or BMC shall pay all Washington Statereal estate excise
taxes due.
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3.2 Covenants of FOSS.

3.2.1 Confidentiality.

:a) All information, whether printed, written, photographic,
pictorial or oral, in answer to specific inquiry or voluntarily furnished. by BMC, any
Subsidiary or any of the Sellers to FOSS, its agents or employees, in connection with this
.Agreement and the transactions contemplated hereby, shallbe held in confidence by FOSS;
provided. that after the Clos~g this covenant shall terminate exceptwith respect to
(i) information obtained by FOSS from Sellers about their personal affairs, and
fli) information obtained by FOSS from Sellers related to Brusco Tug & Barge, Inc. I or
Sellers' affiliates; Hayden Investment Corporation and its subsidiaries, Longview Booming
Co., Inc., and St. John's Group, Inc. which information received in written form shall be
returned to Sellers on or before Closing.

(b) Withoutprior written consent of BMC (or, with respect 10 such
types of information related to the affairs of any of the Sellers, without the prior written
consent of the Sellerto whom or to which such information relates) FOSS will not use for its
own benefit or for the benefitof any other person, corporation or other business entity, or
disclose in any manner to any person, corporation or other business entity, any trade secrets,
or confidential or proprietary information (including, without limitation, knowledge relating
to clients, sales, projectS in development. designs, plans or employees) belonging to or
!elating to the affairs of BMC. any Subsidiary or any of the Sellers and obtained in
connection with this Agreement; provided that after the Closing this covenant shall terminate
except with respect to (i) information obtained by FOSSfrom Selle~ abouttheir personal
affairs, and (li) information obtained by FOSS from Sellers related to Brusco Tug & Barge,
Inc., or its affil.ia.tes, Hayden Investment Corporation and its subsidiaries, Longview
Booming Co., Inc., and St. John's.Group, Inc. (subject to the terms ofRthibits F and H).

(c) The preceding restrictions on the use and disclosure of
information shall not apply if that information is available to the generalpublicon a
nonconfidentlal basis through no fault of FOSS, or if that information was obtained from a
third partywho FOSS reasonably believes not to be in breach of any dutyor obligation to
BMC, any Subsidiary or any of the Sellers as a result of providing such information.

(d) Upon the termination of this Agreement and the abandonment of
the stock purchase contemplated hereby, all documents and written, photographic and
pictorial information, and all copies thereof, provided by BMC, any Subsidiary or any of the
Sellers to FOSS shall be returned to the party which has provided such documents and
information.

(e) FOSS acknowledges and agrees that the remedy at law for
breach of any of the preceding covenants maybe inadequate and agrees and consents that
temporary or permanent injunctive relief may be granted in lieu of, or in addition to. money
damages in any proceeding which may be brought to enforcethe covenants in this
subparagraph 3.2.1, without the necessity of proof of actual damages.
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(f) If the scope of these restrictions is 100 broad to permit
enforcement of any restriction to its fullest extent, such restriction shall beenforced to the
maximum extentpermitted by law or may bejudicially modified accordingly in any
proceeding brought to enforce such restriction.

3.2.2' Satisfaction of C,nnditions. FOSS shall use its best efforts, and take all
such actions as may be reasonably necessary or appropriate, to cause (i) the satisfaction of
the conditions referred to in Section 4.1 of this Agreement, and (ri) the consummation of the
transactions contemplated by this Ag;eement.

3.2.3 Pisclosure. Subject to the requirements of applicable laws and
regulations, FOSS shallnot, prior to Closing, makeany public announcement or disclosure
with respect to the transactions contemplated hereon without the consent of Sellers with
respect thereto.

3.2.4 Hart-S£21t. FOSS shall file within two (2) days of the date hereofa
Notification and Report Form under HSR and sbaIl promptly make all further filings and take
all further actions as may benecessary under HSR relating to the transactions contemplated
by this Agreement, as soon as practicable.

. 3.2.5 PI'e-Closing Enyironmenttl Audit. Prior to Closing, FOSS at its sole
cost and expense shallhave the right to perform an environmental j.n.spection IDdaudit of
BMC, the Option Corporation and the Subsidiaries and the Acquired Assets. In the event
that it reveals anyenvironmental condition which FOSS is unwilling at its cost and expense
to remedy (including without limitation, items set forth on theSChedules hereto), or which
FOSS believes cannot beeffectively and practically remediated, FOSS may terminate this
Agreement at any timeprior to Closing by givingSellers written noticeof such termination.
If Sellers tenderto FOSS reasonable assurances that Sellers can and sba1l at their sole cost
and expense, remedy, to FOSS's satisfaction, the items specified in thenotice of termination
with all' reasonable diligence but in DO event later than six months after the Closing Date and
without material disruption of FOSS's operation of the Business, then the notice of
termination shall be voided. Conditions which are revealed in the inspection and audit
conducted by FOSS under this Section whichdo not result in termination shallnot give rise
to liability by Sellers for breachof Section 2.1.22 or indemnity under Section 5.2. To the
extent Sellers mustperform anyremedial work under this section after the Closing Date,
FOSS shall grant Sellers and their contractors reasonable access to the properties to perform
such work.

3.2.6 Payment of Purchase Price. Subject to all terms and conditions of this
Agreement, FOSS covenants to pay the Purchase Price under Section 1.3 upon Closing.

3.2.7 Due Diligence. Prior to Closing, FOSS willbe investigating the
records and properties of BMC. FOSS agrees to advise Sellers prior to Closing of any state
of facts discovered by the individuals identified in Schedule 3.2.7(a)prior to Closing which
would render Sellers' representations and warranties contained hereinuntrueor misleading in
a material respect. To the extentSellers or those BMC individuals identified in Schedule
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3.2.7(b), or any of them, do Dot have actual knowledge of any such state of facts and the
individuals listed on Schedule 3.2.7(a) have actual knowledge thereofand fail to notify
Sellers as required above, the applicable representation and warranty known to beuntrue or
misleading shall be unenforceable solely with regard in such state of facts, In all other
respects, the representations a.n.r),~~J,'arranties Of'Sellers remain unaffected.

3.2.8 Vessel InSPeCtion. Prior to Closing, FOSS at its sole cost and expense
shall have the right to inspect the vessels of BMC, Subsi.dia.ries and Option Corporation and
c:omprising the Acquired Assets. In the event it reveals conditions which are in breach of the
wamnty in Section 2.1.9, FOSS may terminate this Agreement by giving Sellers written
notice of such.

ARTICLE IV.

CQNDmONS

4.1 Conditions to the Oblintions ofSellers. The obligations of Sellers to
consummate the transactions contemplated by this Agreement are subject, at Sellers' option,
to the satisfaction of the following conditions at or prior to Closing:

4.1.1 Compliance by FOSS. All the terms, covenauts and conditions of this
Agreement required to be complied with and satisfied by FOSS at or priorto the Closing
Date shall have been duly complied with and satisfied in all respects, and the representations
and warranties madeby FOSS shall be true and correct in all respects at and as of the
Closing Date, except for those specifically relating to a timeor times other than the Closing
Date (whichshallbe true and correct in all respects at suchtime or times) and exceptfor
changes permitted by this Agreement. with the sameforce and effectas if made at and as of
the Closing Date.

4.1.2 Opinion of Counsel. There shall havebeen delivered to Sellers an
opinion of Garvey, Schubert & Barer in form and substance satisfactory to Seller's counsel to
be attached as Exhibit I.

4.1.3 Officer's Certificate. FOSS shall havedelivered to Sellers a certificate
signedby its President and Secretary dated the Closing Date, certifying to the fulfillment of
the conditions specified in Section 4.1.1 hereof.

4.1.4 Litigation. There shall beno order, decree or judgment olany court,
regulatory authority or other governmental body having competent jurisdiction enjoining or
otherwise affecting the consummation of the transactions contemplated bythis Agreement.

4.1.5 Comorate Documents.' Sellers shall have received from FOSS
resolutions adopted by the Board of Directors of FOSS approving this Agreement and the
transactions contemplated hereunder, certifiedby the Secretary.

OSIlPDXI34727.OJ
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4.1.6 Consents. FOSS shall have obtained the consents and approvals as set
forth in Schedule 2.2.3.

4.1.7 Hart-Scott. At or prior to the Closin~, the filing and waiting period
requirements, including extensions thereto, under HSR reilt.i,ing to the·transactions
contemplated by this Agreement shall have L, en complied with. .

4.2 Conditions to the ObliWiQns of FOSS. The obligations of FOSS to
consummate the transactions contemplated by this Agreement are subject, at FOSS's option,
to the satisfaction of. the following conditions at or prior to Closing:

4.2.1 Tenderof Certificates:. Each Seller shallhave tendered stock
certificates representing all of the numberof the Shares setforth under Column A opposite
such Seller's name on Exhibit A hereto, duly endorsed for transfer or accompanied by
properly executed stockpowers, with all requisite stock transfer stamps affixed thereto at no
cost to FOSS. Sellers shall havedone, executed, acknowledged, and delivered to FOSS
and/or caused to have been done, executed, acknowledged and delivered to FOSS all such
further acts, deeds, assignments, transfers, conveyances, powers of attorney and instruments,
whetherby or from Sellers or third parties, as FOSS in its sole di.screti.on, mayhavedeemed
to be required to convey and transfer to and vest in FOSS, and protect its right, title and
interest in and enjoyment of, the Shares and the Acquired Assets.

4.2.2 Compliance by Sellers andBMe. All the temls, covenants and
conditions of this Agreement required to be complied withand satisfied by Sellers or BMC at
or prior to the Closing Date shall have been duly complied with and satisfied in all respects,
and the representations and warr.mties madeby Sellers sba11 be true and correctin all
respects at and as of the Closing Date, exceptfor those specifically Ie1ating to a time or
times other than the Closing Date (which shallbe true and correct in all respects at such time
or times) and except for changes permitted by this Agreement, with the same force and effect
as if made at and as of the Closing Date.

4.2.3 Opinion of Counsel. There shallhavebeen delivered to FOSS an
opinionof Schwabe, Williamson and Wyatt, dated the Closing Date in form and substance
satisfactory to FOSS's counsel to be attached as ExhibitJ.

4.2.4 Sellers' Certificates. Sellers shall have delivered to FOSS certificates
signed by each Sellerdated the Closing Date, certifying to the fulfillment of the conditions
specified in Section 4.2.2 and 4.2.5. Sellers shall have delivered all such othercertificates
and documents with respect to Sellers,BMC and the Subsidiaries as may reasonably have
been requested by FOSS. .

4.2.5 No Material Adverse Change. During the period from December 31,
1992, to the Closing, there shall not have beenany material adverse change in the fmancial
condition or results of operations of BMC or the Subsidiaries and neitherBMC nor any
SUbsidiary shall have sustained any material loss, or damage to its assets, whether or not
insured, that materially affects the Business as it presently operates or the Acquired Assets.

OSBP0X\304727.03
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4.2.6 ResignatiQns/Chanie of Bank Accounts. Sellers shall have delivered to
FOSS written resignations of all officers and directors of BMC and the Subsidiaries effective
as of the Closing. Except as mutually agreed by the parties, no memberof the management
of Bl'4:C shall haveresigned (or given notice of resignation), had his employment terminated,
or become disabled from performing his duties. Sellers shall have cM';"\rered to FOSS
evidence of changing the authorized signatories on all baus, accounts of BMC and"the
Subsidiaries to individuals to be designated by FOSS.

4.2.7 Consents. Sellers and BMC shall haveobtained and delivered J.ll
consents, approvals and waivers from governmental authorities and otherpersons necessary
to permit Sellers:, BMC and the Subsidiaries to consummate the transactions hereunder.

4.2.8 Agreements. Sellers shall have delivered to FOSS executed agreements
pursuant to Section 3.1.8, in the form attached as Exhibits B through H hereto.

4.2.9 Litigation. No suit, action, investigation, inquiryor proceeding by any
governmental body or otherperson shall havebeen instituted or threatened againstSellers,
FOSS, BMC or the Subsidiaries which could affect the validity or legality of the transactions
contemplated hereunder or which couldprevent FOSS from continuing to operate the
Business in all respects as on the date hereof.

4.2.10 Camerate Documents. FOSS shall havereceived from BMC
resolutions of the Board of Directors approving this Agreement and the transactions
contemplated hereby, certified by the corporate secretary. Sellers shall havedelivered to
FOSS (i) certificates of good standing for BMC and each of the Subsidiaries from the
respective jurisdictions of incorporation dated"within S"business days of the Closing Date and
(n) complete and correctcopies of the Articles of Incorporation (certified by the Seaetary of
State within5 business days of Closing) and By-laws for BMC and the Subsidiaries, as
amended and in effecton the date of Closing, as certified by the corporate secretary.

4.2.11 Hart-Scott. At or prior to the Closing, the filing and waiting period
reqdiremeats, including extensions thereto, underHSR relating to the transactions
contemplated by this Agreement shall have been complied with.

4.2.12~. No noticeof termination by Foss shall beoutstanding under
Sections 3.2.5 or 3.2.8.

4.2.13 Payments to and from Affiliates. At Closingt all amounts due from
Hayden Investment Corporation and its Subsidiaries to BMC and its Subsidiaries shallbe
paid in full.
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ARTICLE V.

SURVIVAL OF REPRESENTATIONS: WDEMNIFICATION

5.1 SurvjvaL E.xcept. ..!Js expressly provided in Section 2.1.9, all repr:,'~Dtations,
warranties, covenants, indemnities and agreements contained in or mede pursuant to this
Agreement (including Schedules hereto) by Sellers or FOSS (but not BMC) shall survive the
Closing and any investigation conducted prior theretoby any party far a period of eighteen
(18) months (unless a claim for indemnity has been timely made within such period as set
forth below); provided, however, that with respect to the R:pICSClltatians and wamnties
contained in or made pursuant to Sections 2.1.6 and 2.1.22, and the indemnity of FOSS
under Section S.2.lfill) such representations and warranties shall survive until termination of
the applicable statutory or assessment period. Any claim for indemnification made
following such periods of survival shall be untimely and unenforceable.

5.2 Indemnification.

5.2.1 By FOSS. After the Closing and subject to Section 5.2.3, FOSS shall
indemnify, defend and hold Sellers, their successors, heirs and assigns harmless from and
against (i) any claims, damages, losses, fees, Ji8bilities, costs or expenses (including, without
limitation, reasonable attorneys' fees) (collectively -Loss-) aftertile Closing mated to Debt
which FOSS, in its solediscretion, expressly agrees in writing refeteDCing thisparagtapb to
have BMC assume at Closing, (li) Losses in excess of $250,000 in the aggregate resulting
from any misrepresentation, breach of wammty or covenant or non-fulfillment of any
agreement on the part of FOSS hereunder which is not waived in writing expressly
referencing this paragraph by Sellers at Closing; and (iii) Losses :relating to the
Environmental Laws (as defined in § 2.1.22) which are incurred and arise out of operations
of the Business conducted after the Closing. .

5.2.2 By Sellers. After the Closing and subject to Section 5.2.3, Sellers shall
pro rata (based upon each Seller's percentage of the Shares sold hereunder) indemnify,
defend and holdFOSS, BMC and the Subsidiaries, their directors, officers, employees,
affiliates, successors and assigns, harmless from and against Loss in excess of $250,000 (as
adjusted pursuant to Schedule 2.1.7) in the aggregate resulting from any misrepresentation,
breach of warranty or covenant or non-fulfillment of any agreement on the part of Sellers
hereunder which is not waived in writing expressly referencing this paragraph by FOSS at
Closing.

5.2.3 NQticefDefense. Upon discovery of any breach or claim hereunder or
upon receipt of any notice of any claim or suit subject to indemnification under Sections
S.2.lor 5.2.2 above, the party seeking indemnification ("Indemnified Party-) shallpromptly
give notice thereof(and in no event later than 20 days after receipt of actual notice thereof)
to the party or parties from whom indemnification is sought ("Indemnifying Party-) at the
notice address pursuant to Section 7.4 stating in reasonable detail the representation,
warranty or other claim with respect to which indemnity is demanded, the facts or alleged
facts giving rise thereto, and the amount of liability or asserted liabilitywith respect to which
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indemnity is sought and in the case of a claim asserted against Indemnified Party shall
thereafter tenderto the Indemnifying Party the defense of such claim at the solecostand
expense of the Indemnifying Party. Despite such a tender of defense, the party seeking
indemnification shall in any case have a rigbt to participate in the defense of any such
tendered claim or suit; provided that such pa.rticipation shall be at suchparty's sole cost and
expense after theIndemnifying Party has accepted such tender of defense. In the event that
the Indemnifying Party doesnot promptly and affirmatively accept such tenderof defense of
any claim or suit, then the Indemnifying Patty shall thereafter additionally become liable for
all costs incurred by theparty seeking indemnification (including reasonable attorneys' fees)
in enforcing such indemnification claim and/or defending against suchclaim or suit which is
SUbject to indemnification. No party which is entitled to indemnification underSections
5.2.1 or 5.2.2 shall settle or compromise any such thirdparty claim without the prior written
consent of the party or parties from whom it seeks or may seek indemnification, which
consent shall not be unreasonably withheld. Any party seeking indemnification under
Sections 5.2.1 or5.2.2 shall take all reasonable actions in the defense of third party claims
for whichindemnification is sought. If notice is not given to the Indemnifying Party as
specified, or if anyclaim or suit be compromised or settled in any manner without the prior
written consent (which consent shall not be unreasonably withheld) of the Indemnifying
Party, then no liability shall be imposed upon the Indemnifying Party hereunder with respect
to such claim.

5.2.4 Offsets. Without prejudice to, and not in limitation of, any other
remedies or relief to which any Indemnified Party may be entitled to under this Agreement
or otherwise, the Indemnifying Party agrees to pay to such Indemnified Party the amount of
cash whichwould thenbe required to put suchIndemnified Party in the position which it
would havebeen mhad suchrepresentation or warranty been true, correctand complete, or
had such covenant or agreement beenperformed, complied with or fulfilled.' For purposes of
thisArticle V, "Loss ~ shall meannet loss to the Indemnified Patty, after offsetting for net
insurance proceeds, net tax benefits or other offsets received after the Closing by the
Indemnified Pany and directly relating to suchLoss; provided, however, nothing herein shall
permit or require offsets to be calculated by reference to, or authorize access to, the books of
account or tax returns of anyparentcorporation of the Indemnified Party except as may be
necessary to determine any applicable offset and the value of any net tax benefits shall be
determined with reference to the present value thereofbased upon the PrimeRate, then in
effect by Bankof America, Portland, Oregon, mainbranch. It being understood that, to the
extent a Loss for which payment is soughthereunder is compensated for by insurance for
which the Indemnified Party is an insured or losspayee, the Indemnifying Party's
indemnification liability hereunder is limited to the uninsured portion thereofas follows:
(A) any amount which Indemnifying Party is obligated to pay Indemnified Patty hereunder
shall be reduced by the amount of net insurance proceeds received by Indemnified Party
prior to such payment by Indemnifying Party with respect to the Loss for which such
payment is sought hereaader, and (B) if, at any time after suchpayment is made by
Indemnifying Party to Indemnified Party hereunder. Indemnified Party shan receive
insurance proceeds with respect to the loss for which such payment waspreviously made

OSBPDXU4m.03

31

SWW000413

Confidential Business Information



hereunder, such party shall reimburse to Indemnifying Party the amount by which the
payment would have been reduced had such insurance been received prior to such payment
by Indemnifying Party. All parties shall takeall reasonable actions to preserve its or their
rights to, and to obtain, any such insurance proceeds available with respect to any such Loss.

ARTICLE VI.

ABANDONMENT: AMENDMENT AND VIAIVER

6.1 Abandonment. This Agreement maybe terminated and the transactions
contemplated hereby abandoned at any timeprior to the Closing:

6.1.1 by written agreement between Sellers and FOSS;

6.1.2 by Sellers if any of the conditions set forth in
Section 4.1 hereof shall not have been fulfilled and shall not havebeen waived pursuant to
Section 6.2.2 hereof prior to December 31, 1993; and

6.1.3 by FOSS as provided in Sections 3.2.5 or 3.2.8, or if any of the
conditions set forth in Section 4.2 hereofshall DOt havebeen fulfilled and shall have not been
waived pursuant to Section6.2.2 hereofprior to December 31, 1993.

In the event this Agreement is terminatedand thetransactions contemplated
hereby are abandoned pursuant to this Section 6.1 above, this Agreement (other than the
provisions hereof relating to the confidential treatment of information), shall become void
and of no further force and effect, without any liability on the part of any of the parties
hereto or their respective stoekholders, directors or officers; provided, however, that if this
Agreement is terminated pursuant to Section 6.1.2 or 6.1.3 above because a party hereto has
not performed its covenants underArticle m hereofwith respect to the fu1fiIlment of the
conditions to Closing, theparty terminating this Agreement shall be entitled to enforce any
andall rights and remedies that it may have under Section 5.2, or at law or in equity against
the otherparties to this Agreement.

6.2 Amendment andWaiver.

6.2.1 Amendment. Sellen: and FOSS may only amend this Agreement in
writing at any timeprior to the Closing.

6.2.2 Waiver. Theprovisions of this Agreement may bewaived only in
writing signed by theparty or parties entitled to the benefit thereof. A .waiver of any breach
or failure to enforce any provision of this Agreement shall not in any way affect, limit or
waive a party's rights hereunder at any time to enforce strict compliance thereafterwith
every provision of this Agreement.

OSBPPXU4'm.03
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ARTICLE vn,

MISCEJ ! ANEQUS

7.1 FurtherAsSUrances. Sellers shall, at any time and from time to time after the
Closing Date, upon request of FOSS, do, execute, acknowledge and ~liver and cause to be
done, executed, acknowledged and delivered, all suchfurther acts, deeds, usignments,
transfers, conveyances, powersof attorney and instruments, whetherby or from Sellers or
third parties, as FOSS may reasonably request in Vlder to convey and transfer to and vest in
FOSS, and protect its right, title and interest in and enjoyment of, the Shares and the
Acquired Assets.

7.2 BMe and Subsidiaries. Sellers sball cause BMC and the Subsidiaries to take
all action to be taken hereunder by BMC and the Subsidiaries and to refrain from taking all
action to be refrained from hereunder by BMC and the SUbsidiaries.

7.3 Finder's Pee, Noparty to thisAgreement bas dealt with any agent, broker or
.the like whicb may be entitled to any brokerage commission, financial advisory fee or other
like payment or compensation ("Fee") in connection with the transactions contemplated by
this Agreement. Sellers, jointly and severally agree to defend, indemnify and hold FOSS,
BMC and the Subsid.iarfes harmless from any Fees to any person claimed to be engaged by
Sellers, BMC or any Subsidiary in connection with the sale of BMC or its capital stock.
FOSS agrees to defend, indemnify and hold Sellers harmless from any Fees to any person
claimedto be engaged by FOSS in connection with the purchase of BMC or its capital stock.

7.4 Notices. All documents, notices, requests, demands and other communications
that are required or permitted to be delivered or givenunder thisAgmcment sballbe in
writing and sbaIl be deemed to have beenduly delivered or givenupon the delivery or
mailingthereof, as the casemay be, if delivered personally or three business daysafter
mailingby registered or certified mail, return receipt requested, postage prepaid (or the
clo~t local equivalent):

7.4.1 if to FOSS. to:

Foss Maritime Company
660 West Ewing
Seattle, WA 98119
Attention: President

with a copy to:

lames G. Kibble, Esq.
Garvey, Schuben & Barer
1191 Second Avenue. 18thFloor
Seattle, Washington 98101-2939
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7.4.2 and if to Sellers, as follows;

PeterJ.Brix
3520 SE Chrystal Springs Blvd.
Portland, OR 97202

Joseph and Sarah Tennant
2704 SW Sherwood Drive
Portland, OR 97201

John B. Altstadt
P.O. Box 25809
West SlopeBranch
Po~d, OR 97225

with a copy to:

Attention:

Robert J, DeArmond
2619 Freedom Way
Medford, OR 97504

Ellison C. Morgan
P.O. Box 2207
Portland, OR 97208

Hayden Investment Corp.
clo Peter 1. Brix
3520 SE Chrystal Springs Blvd.
Portland, OR 97202

or to such otherperson or-address as a party hereto sbaI1 specify hereunder.

7.5 Bwnses. Subject to Section 6.1 and the last sentence hereof, whetheror Dot
the transactions contemplated by thisAgreement are consummated, Sellers andFOSS shall
eachpay all of its ownfees and expenses incident to the negotiation, preparation. execution
and performance of this Agreement, including the fees and expenses of their own counsel,
accountants, investment bankers and other experts. All fees and expenses of BMC's.counsel
and'accountants related hereto and incurred after July 13, 1993 shall be paid by Sellers.

7.6 Entire Aneement. This Agreement togetherwith the side letter between Peter
J, Brix and FOSS dated the date hereof constitutes the entire agreement and understanding of
the parties with respect to the transactions contemplated hereby, supersedes any and all prior
agreements and understandings relating to the subject matter hereofand may not be modified,
amended or terminated except in writing signed by the parties to be boundthereby.

7.7 governing Law. This Agreement shall begoverned by, and construed and
enforced in accordance with the laws of the State of Oregon. .

7.8 Parties in Interest. This Agreement shall be binding upon and shall inure
solely to the benefit of the parties hereto and their respective successors, heirs, and assigns
and nothing in this A&reement, express or implied, is intended to conferuponany other
person any rights or remedies of any nature whatsoever under or by reasonof this
Agreement. This Agreement shall not be assignable, directly or indirectly by any party

OSBPD~727.(J3
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hereto withoutthe prior written consent of the otherparties; provided, however, that FOSS
may assign this Agreement to a wholly-owned subsidiary without Sellers' or'BMC's prior
written consent so long as FOSS remains liablehereunder.

7.9 C?l>tions. The caption headings of the Articles, Schedules, Exhibits, 5ections
and subsections of this Agreement are for convenience of reference only and are not intended
to be, and should not be construed as, a part of this Agreement,

7.10 CQunteqmJ'ts. This Agreement maybe executed in any number of
counterparts, each of which with all of the signature pages attached thereto or all executed
copies taken together shall be deemed to constitute one and thesameinstrument.

IN WITNESS V/HEREOF, each of the parties hereto bas duly executed this
Agreement as of the date first above written.

BMC

SEI..LERS:

Peter J. Bnx

Robert J. DeArmond

Ellis C. Morgan, Individually

OSIlPDX'J..l727.Cl3
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Ellison C. Morgan, Trustee of Management
Partnership 401(k) Plan .

Joseph Tennant

Sarah Tennant

John B. Altstadt

HAYDEN INVESTMENT.CORPORATION

By _

Its _
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EXHIBIT A

A R
~ Number of Shares Purchase Prire

Peter J. Brix $.

Robert J. DeArmond $

Ellison C. Morgan $

Ellison C. Morgan, Trustee
Management Partnership
401(k) Plan S

John B. Altstadt

Joseph and Sarah Tennant $

Hayden Investment Corp. { $
{

HaydenInvestment Corp. --->=-.- {
(subscribed) -

GSBPDJill'727 .03
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COLLECTIVE BARGAINING AGREEMENfS
SCHEDULE 2.1.13(iii)

.1!nkm9n:anization Bm Division firm

Inland Boatmen's Union of the Pacific Brix Maritime Co. 2/1190 to 2/1/95

Inland Boatmen's Union of the Pacific Brix Maritime Barging Inc. 2/1192 to 1/31/93
(then Evergreen)

International Organization of Master, Brix Maritime Barging, Inc. 1/1193 to10/1/97
Mates & Pilots - Pacific Maritime Region

International Longshoremen's & Brix Maritime Co. 911/89 to8/31/93
Warehousemen's Union

Pagel-COLLBCTIVEBARGAnrrNGAGREEM~

. Schedule 2.1.13(iii)

Confidential Business Information
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AGREEMENT AND PLAN OF MERGER
f..!' ., ... !

.::' ....v: f

THIS AGREEMENT AND PLAN OF MERGER (the 'IMerger- ~g~§~!rtE3~-€~ifl
made and entered into as of the 29th day of SeptemQer-, "'1982"by and
between Knappton Corporation ("New 'Knappton"), a corporation
organized and existing under the laws of the state of Delaware,
and Knappton Corporation {"Knappton"}, a corporation organized
and existing under the laws of the state of Washington, said
Ne~ Knappton and Knappton hereinafter sometimes referred to
collectively as the "Constituent Corporations."

WITNESSETH:

WHEREAS, the authorized capital stock of New 'Knappton consists
of 1,000 shares of common stock, par value $1.00 per share, of
which 1,000 shares were outstanding as of July 30, 1982 and held
by Twin City Barge, Inc. ("TCBI'), a Delaware corporation.

WHEREAS, the authorized capital stock of TCB consists of
6 million shares of common stock, par value $1. 00 per share (IITCB
Common scock") , 0,£ which approximately 2.1 million shares were
outstanding as of June 30, 1982 with approximately 140,000
additional shares held in treasury; and 10,000 shares of
preferred stock, par value $1,000.00 per share, of which no
shares were issued or outstanding at June 30, 1982.

WHEREAS, the authorized capital stock of Knappton consists
of 400,000 shares of common stock, no par value, of which 95,045.7
Class A voting and 39,634.74 Class B nonvoting shares Were
outstanding as of July 30, i982 with 40,187 additional Class A voting
shares and 575.84 additional Class B nonvoting shares held in treasury.

WHEREAS, concurrently with the execution and delivery of
this Merger Agreement, TeE, New Knappton, Knappton, and certain
stockholders of Knappton (the "Stockholders") are entering into
a supplemental agreement dated as of the date hereof (the
"Supplemental Agreement") setting forth certain representations,
warranties, conditions and agreements relating to the merger
provided £or herein (the "Merger").

,WHEREAS, it is intended that the Merger take place pursuant
to the laws of the States of Delaware and Washington (as applicable
to the respective constituent Corporations), and qualify as a
Reorganization contemplated at Sections 368(a) (1) (A) and 368(a) (2) (D)
of the lnternal Revenue Code.
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WHEREAS, the respective Boards of Directors of New Knappton,
Knappton, and TeB deem the Merger desirable and in the best
interests of their respective stockholders} the respective
Boards of Directors of New Knappton and Knappton have duly
adopted resolutions approving this Merger Agreement and directing
that the same be submitted to their respective stockholders

'for consideration and approval or rejection; and the Board
of Directors of TCB has duly adopted resolutions approving
the Merger Agreement without need for approval by TCB's stockholders.

NOW THEREFORE, in consideration of the premises and of the
mutual covenants and agreements contained herein, and for the
purpose of prescribing the terms and conditions of the Merger,
the mode of carrying the same into effect, the manner of converting
the shares of Knappton capital stock into cash and securities
of TCB, and such other provisions as 'are deemed necessary or
desirable, the parties hereto have agreed and do hereby agree,
subject to the terms and conditions hereinafter set forth, as
follows.

ARTICLE I

In accordance with the provisions of this Merger Agreement
and the applicable statutes of the States of Delaware and
Washington, Knappton will be merged with and into New Knappton,
which will be and is herein sometimes referred to as the "Surviving
Cc rporatd.on" and the name of which will remain unchanged.

ARTICLE II

This Merger Agreement having been duly approved by the
respective Boards of Directors of TCB and each of the Constituent
Cor~o~~ti9ns~_~~d by the res~ective stockhold~rs of each of the
Constituent Corporations, the Merger will become effective
(the "Effective Time of Merger") upon filing as provided
in the applicable statutes of the states of Delaware and Washington.
For corporate accounting purposes, however, TCB and,Ne~ Knappton
may show the Merger to be effective from the first day of any
month within the 30 days immediately preceding the approval of the
Merger by the respective stockholders of each of the Constituent
Corporations.

ARTICLE III

As of the Effective Time of Merger, by virtue of the Merger
and without any action on the part of the holder of any share
of capital stock of either of the Constituent Corporations:

-?-
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Section 1. All shares of capital stock of Knappton (the
"Knappton Shares l1

) that are held as' treasury stock and any
Knappton Shares owned by rCB or any subsidiary of TCB will
be cancelled, and no securities of any corporation or cash
or other property will be delivered in exchange therefor under
this Merger Agreement.

Section 2. All other issued and outstanding Knappton
Shares will be exchanged automatically for cash and securities
of TCB in accordance with Sections 3 and 4 below. The shares
of TCB Common Stock to be so exchanged will be rounded up or
down to a full share of TCE Common Stock to eliminate fractional
shares, and will include all shares of TCB Common Stock held
as treasury stock.

Section 3. In the event all 134,680.44 currently issued
and outstanding Knappton Shares are exchanged in the Merger,
the cash and securities of TCB exchanged therefor in the Merger
will be as follows:

Exchange Schedule

From TCB

(i) Shares of TCB Common
Stock, par value $1.00
per share.

(ii) Cash on closing.

For All Knappton
For Each Shares in the
Knappton Share Aggregate

6.170161 Shs. 831,000 Shs.

$11.73668865 $1,580,702

Section 4. In the event less than all 134,680.44 currently
issued and outstanding Knappton Shares are exchanged in the
Merger, whether due to prior redemption by Knappton or otherwise,
the aggregate amount of cash on closing and the aggregate number
of shares of TCB Common Stock described at Section 3 above
will be reduced pursuant to the following calculation:.

(i) The amount of $3,550,000 will be reduced
by the amount paid by Knappton in so reducing the
number of Knappton Shares to be exchanged in the
Merger,

(ii) The aggregate amount of cash on closing
will be determined by dividing $1,300,000 by a
fraction the numerator of which is 110,763.78 and
the denominator of which is the number of Knappton
Shares remaining for exchange in the Merger;

-3-
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(iii) The aggregate number of shares of TCB
Common Stock to be exchanged in the Merger, excluding
a constant base of 700,000 shares, will be determined
by subtracting the result of step (ii) above from the
result of step (i) above and then dividing the
balance by 15.

In any event each Stockholder currently owning more than five
percent of the Knappton Shares will so exchange all of his
Knappton Shares in the Merger. Further, the total of (x) all
Fedemption payments so made by Knappton, (y) the result of
step (ii) above, and (z) the number of shares calculated at
step (iii) above times $15 (excluding the constant base of
700,000 shares) will equal $3,550,000. To give effect to the
cost of any such redemption, an appropriate adjustment will
be made in the number of shares of TeB Common Stock issued
for each Knappton Share that remains for exchange in the Merger.

ARTICLE IV

Section 1. The cash and securities to be issued by TCB
in connection with the Merger will. be deemed issued at the
Effective Time of Merger. After the Effective Time of Merger,
upon the surrender by the stockholders of Knappton to the Secretary
of TCB (the uExchange Agent") of the certificate or certificates
that prior to the Effective Time of Merger evidenced ownership
of Knappton Shares, the Exchange Agent will deliver to such
former owners of Knappton Shares the cash and securities of TCB
to which they are entitled pursuant to Article III hereof. After
the Effective Time of Merger, the Knappton Shares will cease
to be shares of stock of Knappton, regardless of whether
surrendered. Until so surrendered, each certificate evidencing
ownership of Knappton Shares at the Effective Time of Merger
will be deemed to evidence the ownership of the cash and securities
of TCB to be exchanged therefor in the Merger. No dividends
or interest with respect to TCB securities exchanged in the
Merger will be paid to holders of any unsurrendered certificate
evidencing ownership of Knappton Shares at the Effective Time
of Merger, however, until such holder surrenders such certificate.
In no event will such holder entitled to receive such dividends
or interest be entitled to receive any interest thereon, or any
interest upon the cash he is entitled to receive pursuant to
Article III hereof. If any TCB securities are to be issued in
a name other than the name in which the certificate for Knappton
Shares surrendered in exchange therefor is registered, as a
condition to such change the person requesting the change will
pay to the Exchange.Agent any transfer or other taxes required
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by reason of the issuance of TeB securities in a name other than
the registered holder of the certificate surrendered, or will
establish to the satisfaction of the Exchange Agent that such
tax has been paid or is not applicable. Notwithstanding the
foregoing, neither the Exchange Agent nor either of the Constituent
Corporations or TCB will be liable to a holder of Knappton Shares
for any cash or TCB securities or dividends or interest thereon
delivered to a public official pursuant to any applicable abandoned
property, escheat, or similar law.

Section 2. At the Effective Time of Merger, the stock
transfer books of Knappton will be closed, and no transfer of
Knappton Shares will thereafter be made.

ARTICLE V

At the Effective Time of Merger, the Certificate of
Incorporation of New Knappton will continue to be its Certificate
of Incorporation. Until further altered or amended as provided
therein or as provided by law, said Certificate of lncorporation
will constitute the Certificate of Incorporation of the Surviving
Corporation. Such Certificate of Incorporation, separate and
apart from this Merger Agreement and from the Supplemental
Agreement, will be, and may be separately certified as, the
Certificate of Incorporation of New Knappton as the Surviving
corporation. From and after the Effective Time of Merger, the
Surviving Corporation reserves the right to amend, alter, change
or repeal its Certificate of Incorporation as therein provided.

ARTICLE VI

Section 1. The By-Laws of New Knappton as in effect at
the Effective Time of Merger will be the By-Laws of the surviving
Corporation from and after the Effective Time of Merger until
duly altered, amended or repealed.

Section 2. The directors and officers of New Knappton as
the Surviving Corporation immediately after the Effective Time
of Merger will be as follows, to serve until their respective
successors are elected and qualified:

-5-
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Directors

Peter J. Brix
James B. Thayer
Ben E. Fellows

Officers
.'
Peter J. Brix President and Chief Executive Officer

Edward S. Beall Executive Vice President and Chief
Operating Officer

Robert J. Hasler Senior Vice President

Robert A. Hindman Senior Vice President and Treasurer

Fred O. Meyer Senior Vice President

J. Michael Wallace Vice President

Wendy M. Anderson Secretary

The directors and officers designated will so serve without further
action by the Boards of Directors or shareholders of TCE and
the Constituent Corporations.

Section 3. If at the Effective Time of Merger a vacancy
exists on the Board of Directors or in any of the offices of
New Knappton, the vacancy may thereafter be filled in ,the manner
provided in·the By-Laws of the surviving Corporation.

-6-
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ARTICLE VII

Section 1. Certain conditions precedent to the consummation
of the Merger, as well as the representations, warranties and
agreements of the parties made in connection with this Merger
Agreement, are set forth in the supplemental Agreement.

Section 2. This Merger Agreement may be terminated or abandoned,
at any time prior to the filing of the Merger Agreement with
the respective Secretaries of State of the states of Delaware
and Washington, by the Boards of Directors of either New Knappton
or Knappton, whether prior to or after approval of this Merger
Agreement by the stockholders of Knappton and New Knappton, in the
event of (a) the mutual written agreement of both such Boards of
Directors or '(b) termination of the Supplemental Agreement.

ARTICLE VIII

At the Effective Time of Merger, without further action,
the separate existence of Knappton will cease, and the corporate
existence and identity of New Knappton as the Surviving Corporation
will continue under the name specified in its Certificate of
Incorporation. New Knappton will have all of ,the rights, privileges,
immunities and powers and will be subject to all the duties and
liabilities of a corporation organized under the State of Delaware
General Corporation Law. New Knappton will thereupon and thereafter,
to the extent consistent with its Certificate of Incorporation,
possess all the rights, privileges, immunities, and franchises
as well of a public as of a private nature of each of the Constituent
Corporations; all property, real, personal, and mixed, and all
debts due on Whatever account, including subscriptions to shares,
and all other chases in action, and all and every other interest,
of or belonging to or due to each of the Constituent Corporations,
will be taken and deemed to be transferred to and vested in New
Knappton without further act or deedi and the title to any real
estate, or any interest therein, vested in any of the Constituent
Corporations will not revert or be in any way impaired by reason
of the Merger. '

New Knappton will thenceforth be responsible and liable
for all the liabilities and obligations of each of the Constituent
Corporations; and any claim existing or action or proceeding
pending by or against any of the Constituent corporations may
be prosecuted to judgment as if the Merger had not taken place,
or New Knappton may be substituted in its place. Neither the
rights of creditors nor any liens upop the property of any of
the Constituent corporations will be impaired by the Merger.
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ARTICLE IX

From time to time at and after the Effective Time of Merger
as and when requested by New Knappton, or by its successors or
assigns, the last acting officers of Knappton will execute and
deliver or cause to be executed and delivered all such deeds
and other instruments, and will take or cause to be taken all
such further or other actions in the name of Knappton, as New
Knappton, and its successors or assigns, may deem necessary or
desirable in order to vest in and confirm to New Knappton and
its successors or assigns title to and possession of all the
property, rights, privileges, powers and franchises referred
to in Article VIII hereof and otherwise to carry out the intent
and purposes of this Merger Agreement. If New Knappton will
at any time deem that any further assignments or assurances of
law or any other acts are necessary or desirable to vest, perfect
or confirm of record or otherwise the title to any property or
to enforce any claims of Knappton acquired pursuant to this Merger
Agreement, the officers of New Knappton at that time are hereby
specifically authorized as attorneys-in-fact of Knappton, and
each of them (this appointment being irrevocable as one coupled
with an interest), to execute and deliver any and all such proper
deeds, assignments and assurances of law and to do all such other
acts, in the name and on behalf of New Knappton or otherwise,
as such officers may deem necessary or appropriate to accomplish
such end.

ARTICLE X

For the convenience of the parties hereto and to facilitate
the filing and recording of this Merger Agreement, any number
of counterparts hereof may be executed, and each such counterpart
will be deemed to be an original instrument, and all such counterparts
will together constitute the same agreement.

This Merger Agreement will not be altered or otherwise amended
except pursuant to an instrument in writing executed and delivered
on behalf of each of the parties hereto, which instrument, when
so executed and delivered, will thereupon become a part of this
Merger Agreement, and the provisions thereof will be given effect
as if contained in this Merger Agreement at the date hereof.
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This Merger Agreement and the legal relations between the
parties hereto will be governed by and construed in accordance
with the laws of the State of Delaware, except as otherwise required.

Except as otherwise specifically provided herein, nothing
expressed or implied in this Merger Agreement is intended, or
will be construed, to confer upon or give any person, firm or
corporation, other than the Constituent Corporations and their
respective stockholders, any rights or remedies under or by
reason of this Merger Agreement.

IN WITNESS WHEREOF, each of the Constituent Corporations,
pursuant to the approval and authority duly given by resolutions
adopted by their respective Boards of Directors, has executed
this Merger Agreement as of the date £irst above written.

[SEAL] KNAPPTON CORPORATION
,(Delaware)

-' 'J
/ ,~, ;1'. _..","::.. -, / -:::-z!--"'''---

BY~ ";~;!: 'ftt 1~i~-1/(
. ohn W.· Lambert
. President

Signatures of Directors:

Being a majority of the members of the Board o£ Directors
of Knappton corporation, a De~aware corporation.
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[SEAL]

ATTEST:

~-i'n '~\'s.\~
Wendy M. derson
Secretary

KNAPPTON CORPORATION
(Washington)

B~~at; Brix
President

Signatures of Directors:

~~Pe er J. r x

~. * ~.:s-t--- I ........

JaIU;S: Thayer 't;..'

,fJ£l(fc;(h~ -,
,~/ Being a majority of the members of the Board of Directors of

Knappton Corporation, a Washington corporation.
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CERTIFICATION

I, Robert E. Maher, hereby certify that I am the
duly elected, qualified, and acting secretary of Knappton corporation,
a Delaware corporation (the "Corporation"); that I have in .
my custody the minutes of meetings and consents in lieu thereof
of the Board of Directors and stockholders of the Corporation;
and that I am duly authorized to make this certification on its
behalf.

I further certify that, after the foregoing Agreement and
Plan of Merger (the "Merger Agreement") was duly signed by a
majority of the members of the Board of Directors of the Corporation,
notice of a special meeting of the stockholders of the Corporation
was given, such meeting was held on August 20, 1982, and shares
representing at least two-thirds of the outstanding shares of
cornmon stock of the Corporation including all shares entitled
to vote at the meeting were voted in favor of the adoption of
the Merger Agreement, all in accordance with the provisions of
the Delaware General Corporation Law; and that by said stockholder
vote the Merger Agreement was duly approved by the stockholders
of the Corporation.

Dated: August 20, 1982 -I2LEU
Robert E. Maher '
Secretary
Knappton Corporation, a
Delaware corporation
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CERTIFICATION

I, Wendy M. Anderson, hereby certify that I
am the duly elected, qualified, and acting secretary of Knappton
corporation, a Washington corporation (the "Corporation");
that I have in my custody the minutes of meetings and consents
in lieu thereof of the Board of Directors and stockholders
of the corporation; and that I am duly authorized to make this
certification of its behalf.

I further certify that, after the foregoing Agreement
and Plan of Merger (the "Merger Agreement") was duly signed
by a majority of the members of the Board of Directors of the
Corporation, notice of a special meeting of the stockholders
of the Corporation was given, such meeting was held on August
16,1982, and shares representing at least two-thirds of the
outstanding shares of common stock of the Corporation including
all shares entitled to vote at the meeting Were voted in ravor
of the adoption of the Merger Agreement, all in accordance
with the provisions of the Washington Business Corporation Act;
and that by said stockholder vote the Merger Agreement was
duly approved by the stockholders of the Corporation.

Dated: August 20, 1982

~\J~~"fv\ ,-1\~\{~\[v~
Wendy M. Anderson
Secretary
Knappton Corporation, a
Washington corporation
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EXECUTION AND ACKNOWLEDGEMENT

The foregoing Agreement and Plan of Merger ("Merger Agreement") ,
having been executed by the President and Secretary and a majority
of the members of the Board of Directors of each party thereto
(collectively, the "Constituent Corporations") and having been
adopted by the stockholders of each-Constituent Corporation
in accordance with the requirements of the state of incorporation
of each Constituent Corporation, and that fact having been
certified by the Secretary of each Constituent Corporation,
the President and Secretary of each Constituent Corporation
hereby execute the Merger Agreement on behalf of their respective
corporations this ;3~ day of September, 1982.

[SEAL]

ATWJ»k~
Robert E. Maher
secretary

KNAPPTON CORPORATION
(Delaware)

STATE OF MINNESOTA )
) 58

COUNTY OF DAKOTA )

On this 23J)&day of September, 1982, before me appeared John
W. Lambert, to me personally known, who, being by me duly sworn
did say that he is the President of Knappton Corporation, a Delaware
corporation, and that the seal affixed to the foregoing instrument
is the corporate seal of said corporation and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors; and he aCknowledged said instrument
to be the free act and deed of the corporation.

My

Notary Public
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[SEAL]

ATTEST:

KNAPPTON CORPORATION
(Washington)

B~Peter rix
President

~~\\~~.~~
Wendy M. Anderson
Secretary

STATE OF OREGON )
) S8

COUNTY OF MULTNOMAH }

On this j1 tt.. day of September, 1982, before me appeared Peter
J. Brix, to me personally known, who, being by me duly sworn
did say that he is the President of Knappton Corporation, a Washington
corporation, and that the seal affixed to the foregoing instrument
is the corporate seal of said corporation and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors; and he acknowledged said instrument
to be the free act and deed of the corporation.

J '_.-'1

~XYk~d~
Notary Public

My commission expires:
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TWIN CITY BARGE, INC.

CERTIFICATE OF AMENDMENT OF

RESTATED CERTIFICATE OF INCORPORATION

Twin city Barge, Inc. (the "Corporation"), a corporation

organized and existing by virtue of the General Corporation Law of

the state of Delaware,

DOES HEREBY CERTIFY THAT:

FIRST: At a meeting of the Board of Directors of the

Corporation held March 4, 1988, resolutions were duly adopted

setting forth proposed amendments to the Restated Certificate of

Incorporation of the Corporation declaring said amendments to be

advisable. The Resolutions setting forth the proposed amendments

are as follows:

RESOLVED that the Board of Directors
proposes the amendment of the Restated
Certificate of Incorporation of the Company to
reduce the authorized capital of the Company
Irom 12.5 million shares of common stock, $1
par value/and 10,000 shares preferred stock,
$1,000 par value to five million shares of
common stock, $1 par value, and that Paragraph
FOURTH of the Restated Certificate of
Incorporation of Twin city Barge; Inc. be
amended to read as follows:

FOURTH: The total number of
shares of stock Which the
Corporation shall have authority to
issue is five million (5,000,000),
consisting of common stock having a
par value of $1 per share. Each
share of stock shall be entitled to
one vote on any corporate action
requiring a vote of stockholders,

1 - CERTIFICATE OF AMENDMENT OF RESTATED CERTIFICATE OF
INCORPORATION
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and the corporation is prohibited .
from issuing any nonvoting stock or
other nonvoting equity securities.

RESOLVED that the Board of Directors
proposes that the provisions in the Restated
certificate of Incorporation of the Company
permitting the reorganization of the Company
by the Delaware courts, be deleted and that
the provisions in the Restated Certificate of
Incorporation providing staggered terms for
Directors of the company be deleted, and that
Paragraph FIFTH of the Restated Certificate of
Incorporation of Twin City Barge, Inc. be
amended to read as follows:

FIFTH: (i) In furtherance and
not in limitation of the power
conferred by statute, the Board of
Directors is expressly authorized to
make, alter or repeal the Bylaws of
the Corporation.

(ii) Elections of Directors of
the Corporation need not be by
ballot, unless the Bylaws of the
corporation shall so provide.

RESOLVED that the Board of Directors
proposes the amendment of the Restated
certificate of Incorporation of the Company
. . • a new paragraph SIXTH be added to the
Restated Certificate of Incorporation of Twin
city Barge, Inc., which shall read as follows:

SIXTH: A director of the
Corporation shall not be personally
liable to the corporation or its
stockholders for monetary damages
for breach of fiduciary duty as a
Director. This paragraph SIXTH does
not eliminate or limit the liability
of a director (i) for any breach of
the director's duty of loyalty to
the Corporation or its stockholders,
(ii) for acts or omissions not in
good faith or which involve personal
misconduct or a knowing violation of
law, (iii) under section 174 of the
Delaware General Corporation Law, or
(iv) for any transaction from which

2 - CERTIFICNfE OF AMENDMENT OF RESTATED CERTIFICATE OF
INCORPORATION
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the director derived an improper
personal benefit.

SECOND: At a meeting of the Board of Directors of the

Corporation held March 31, 1988, a Resolution was duly adopted

setting forth a further amendment to the Restated certificate of

Incorporation of the Corporation declaring that such was

advisable. The Resolution setting forth the proposed amendment

reads as follows:

RESOLVED that the Board of Directors
proposes the amendment to the Restated
Certificate of Incorporation of the Company to
change the name of the company from Twin City
Barge, Inc. to Brix Maritime Co. and that
Paragraph FIRST of the Restated Certificate of
Incorporation of Twin city Barge, Inc. be
amended to read as follows:

FIRST: The name of the
Corporation is Brix Maritime Co.

THIRD: Thereafter, pursuant to section 222 of the

Delaware General Corporation Law, the Annual Meeting of

Shareholders was held July 19, 1988. After determining a quorum

was present, in person or by proxy, a majority of the outstanding

stock entitled to vote thereon, in person or by proxy, voted in

favor of said Amendments.

FOURTH: A report of the Inspector of Elections

indicating the outcome of votes tallied in connection with the

corporate action regarding the proposed amendments was given

promptly to those shareholders in person and was made a part of

the Minutes of the Annual Meeting.

FIFTH: Said Amendments were duly adopted in accordance

3 - CERTIFICATE OF AMENQMENT OF RESTATED CERTIFICATE OF
INCORPORATION
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with the provisions of Sections 222 and 242 of the Delaware

General Corporation Law.

SIXTH: The capital of the Corporation shall not be

reduced under or by reason of said certificate of Amendment.

IN WITNESS WHEREOF, said Corporation has caused this

certificate of Amendment of the Restated certificate of

Incorporation to be signed by Peter J. Brix, its President, and

Robert A. Hindman, its secretary, this jqt.u day of July, 1988.

G~
presid~-------

secretary

46570-47124(7690)

4 - CERTIFICATE OF AMENDMENT OF RESTATED CERTIFICATE OF
INCORPORATION
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION

-------------------_.._----~----~
In re:

TWIN CITY SARGE, lNC.,

TW1N CITY BARGE & TOWING CO.

Debtors.

~~-~-~~-~----~--~~~~-------------

Case No. DKY 4~87~'5S0 (K)

C~se No. BKY 4-67-15$1 (K)

ORDER CO~FIRMING PLAN

A plan as filed or modified by the debtor (if debtors are

named above then "debtor" herein means debtors) has been duly

transmitted to all creditors and all other parties in interest

accompanied by a disclosure statement approved by'the court. It

is now hereby determined after hearing on notice that: (1) the

plan has been accepted in writing by the creditors and equity

security holders whose acceptance is required by law; (2) the

provisions of Chapter 11 of the Code have been complied with and, .
the plan has been proposed in good faith and not by any means

_forbidden by law; (3) each holder of a claim or interest has

~ccepted the plan or will receive or. retain under the plan

propertt of ~ value, as of the effective date of the plan, that is

not less than the amount that such holder would receive or retain

if the debtor were liquidated under Chapter 7 of the Code on such

date or the plan do~s- not discriminate unfairly, and is fair and

equi table, wi th respect to each class of claims or interests that ...,..'......
- .......

..~ ..... o;

is impaired under and has not accepted the plan~ (4) ,,-Un.payments
1ii/zz.... -
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made or promised by the debtor or by d person issuing securities

or acquirin9 property ~nder the plan or by any other person for

services or for costs and expensee in, or in connection with, the

plan and incident to the case, have been tully disclosed to the

court and are reasonable or, if to be fixed after confirmation of

the plan, will be subject to the approval of the court; (5) the

identity, quallficat~ons, and affiliations of the persons who are

to be directors or officers, or voting trustees if any, of the

debtor or an affiliate of the debtor participating 1n ~ joint plan

with the debtor or a successor to the debtor under the plan, after

conf~rmat1on of the plan, have been fully disclosed, and the

appointment of such persons to such offices, or thei~ continuance

therein, is equitable and consistent with the interests of the

Creditors and equity security holders and with publio policy; (6)

the identity of any insider that will be employed or retaine~ by

the debtor and his compensation have been fUlly disclosed; (7) the

plan is sUbject to applicable re9ulatory commissionS if any with

respect to rates; and (8' confirmation of the plan is not likely

to be followed by the liquidation, or the need for further

finanoial reorganization, of the debtor or any successor to the

debtor under the plan;

IT IS THEREFORE ORDERED:

1. Confirmation. The plan as filed or modified by the

oebtor dated septembe~. 10, 1987, and filed September 16, 1987, is
I~ ,

confirmed and the provisions of the plan bind the debtor and all

other entities to the extent provioed in 11 U.S.C. § 1141(a).

·2-
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2. Property. ~xcei dS otherwise provided in the plan, all

property of the estate 1s Vested in the debtor to the extent

provided in 11 U.S.C. § 1141 (bJ ~nd except as otherwiSe provi~ed

in the plan or applicable law, property dealt with by the plan is

~ree and clear of all claims and interests of creditors ano other

entities to the extent provided in 11 U.S.C. § 1141 (e).

3. Discharge. Except ~$ otherwise provided in the plan,

the debtor is discharged from all debts dischargeable under

'1 U.S.C. § 1141(d) and such disoharge voids any judgment and

operates as an injunction to the extent prov!ded in

11 U.S.C. § S24(a).

4. Notice: Consummation. The debtor is directed to ca~ry

out and consummate the plan under 11 U.S.C. § 1142 and Bankruptcy

Rule 3021. The clerk shall ma11 copies of this ordar as notice

,thereof to the ,entities specified in Local Rule 125(a).

Dated: November JJL--t 1987.

BY THE COURT:

',; ~(''. ~)," ~\.~ r
;";""'-. ,:"" " \ I \, "'-=---_....

Robert J. Kresse;
Judge of Bankruptcy Court

-3-
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June 29, 1982

TO THE STOCKHOLDERS OF KNAPPTON CORPORATION

B~N E.~ELLOWS
President

. (612) 450-4723

clo Mr. Peter J. Brix
President .
Knappton corporation
9030 N.W: Helens
j;.'" "'

port1an
'"

:::::::::I~" ,& ~.
:.~ !ill- ~'W$'{\§"VIIP'\ ,. -" h d

This~~ett7r::~~2:~ze'7r~rhel1l;~re~~;:"~,X~h,a~:,.~~",,~,7~n reac e
between TW·aJn C~t . ge:, Inc'" a DeJ.a,wail;:e.;corpo;-at'J,9n (IITCB"),
and the b~~eficia,:At~sitt£ noWLes s-~#i~~::~rg~p'e~§~t of the
outstandi.:

t
lli share. ap1'.ta'~:fi"tS.fOCk t" ...~~~~~.2.~Js.4oldersJl) of

Knappton 51qrporatJ. '~f't1g:j:;Q .. ,OJ;9.;'!:.ion ("Knappton") ,
• ,'i:.l wI! ''i'''l!~'Y'''''' -},,1t-, ,{«.y dub' d .

cDncernJ.l:'fQ'~the merg.napptQ!t'jJ', o';:";a wholly owne s SJ. J.ary
of TCB {~17~ IIMerger~;\ • ~

~. ,.. '.
~ ~ \;\t

1. ~'Jlfi: Merger.:;

'1.1Ii, Wh~llY ~tned subsidiary of TCB, organized as a Delaware
corporat£5£i will ha~~ the corporate name Knappton Corporation
(lINew Knappton"). Knappton will be merged into New Knappton, .

c and in the Merger no less tha~ 90 percent of the issued and outstanding
shares of capital stock of ,Knappton, consisting of Class A and
Class 13 cornman stock (the "Knappton Stock ll

) f will be exchanged
solely for the cash and securities of TCB described in the following
schedule. The shares of TCB common stock (the "TCE common Stock")
to be~so exchanged will be rounded as to each stockholder so
that no fractional shares will be. issued. In the event all 134,680.44
currently issued and outstanding shares of the Knappton stock
are exchanged in the Merger, the cash and securities of TCB excha~ged
in the Me~ger will be as follows:
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From TeB

Exchange Schedule

For Each Share
of Knappton
Stock

For Alii. Shares
of Knappton
Stock in the
Aggregate

(it Shares of TCB Common stock,
~- par value $1. 00 per share.

(fi) Cash on closing.

6.170161 Shs.

$11. 724048

831,000 Shs.

$1,579,000

~

;/
1
I
I
j

.~

I
.1

_ 1.2. In the event less than all 134,680.44 of the shares
Qf..Knappton Stock are excb,anged in the Merger, whether due t:,o
PFior redemption by Knappton or otherwise, the aggregate amount
of cash on closing and the aggregate number of shares of TeB
c~mmon stock described at Paragraph 1.1 above will be reduced
pursuant to the £ollowing calculation:

(i) The amount of $3,550,000 will be reduced
\-, by the amount paid' by Knappton in so reducing the
~- number of shar~s of Knappton Stock to be exchanged
.' in the Merger ~

(ii) The aggregate amount of cash
on closing· will be determined by dividing $1,300,000
by a fraction the numerator of which is 110,763.78 and
the denominator of which .is the number of shares of
Knappton Sto6k remaining for exchange in the Merger;

(iii) The aggregate number of shares of TCB
Common Stock to be .'exchanged in the .Merger, excluding
a constant base of 700,000 shares, will be determined
by subtracting the result of step (ii) above from the
result of step (i) above and then dividing the
balance by 15.

In any event (i) each Stockholder currently owning more than. five
percent of.the Knappton stock will so exchange all of his Knappton
Stock in the Merger and (ii) the total of (x) all redemption
payments so made by Knappton, (y) the result of step (ii) above,

"and (z) the number of shares calculated at step (iii) above times
$15 (excluding the constant base of 700,000 shares) will equal'
$3,550,000. To give effect to the cost of any such redemption,
an appropriate adjustment wil~ be made in the number of shares
of TCB Common .Stock issued for each share of Knappton Stock
that remains for exchange in the Merger.
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:,"',::L" ,,<1 ..3. It is contemplated that the Merger will be an "A"
.::~. ··R~or.ganization under section 368 (a) (l)A of the Internal Revenue
.'.';c.' C6:de.. As a condition to the Merger, Messrs. Lord, Bissell &

:B~ook, attorneys for TCB, will deliver their opinion to the Stockholdl
and. to Knappton that the form and structure of the Merger satisfy

. ·a:LJ.,::: requirements for the form and structure of a Reorganization
~~rsuant to Section 363(a) (l)A•

. '~;:"" 2. Representations and Warranties. The following representatio
····:~hii warr~nties will be given in customary form by TCB and by
.:. the. S'tockho1ders (as used at this section 2, the term "Knappton"
:'~irialUdes Knappton and each of its consolidated subsidiaries;

L _~; •

. ~'}lk,A}CB~

:"' ·ti\:;,.,·:2.l. TCB 'is a reporting company under the Securities Exchange
··,'~Adt·of. 1934. TCB and its directors and executive officers would
...:f;~;. responsible thereunder to the stockholders for any material
~~tatements mada,by them that were false and misleading, and for
,'~:~~nY,~failure by them to ,disclose material information.

~~<"1;-:(

~'i'~" 2.2. New Knappton will have no as sets and no liabilities
'>:a:t' 'the' time the Merger becomes effective/ including but not
~~ited to assets and liabilities that are accrued or contingent

, .'J3~t exceptinsr in any event the assets and liabilities of New
J~nappton that will arise by reason of the Merger.

~y the Stockholders.

2.,3. All financial statements of Knappton delivered to TCB
(the "Financial Statements") are complete and correct, and to
the best knowledge of the Stockholders after due investigation
were prepared in accordance with generally accepted accounting
principles consistently appl~ed. The Financial Statements consist
of ~naprto~~s audit~g .90nsolidated fi~ancial statements at December
31, 1981 and 1980 'and for the two 'years then ended,:with the
later year financial' statements certified by Messers. Coopers
& Lybrand on March 12, 1982.

2.4. There have been no developments subseguent to December
31, 1981 that would cause the Financial Statements to be mislea~ing
in any material respect. ~,:.
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2.5. From December 31, 1981 and so long as this le~ter
agreement continues in effect, the business of Knappton will
be 'conducted only in the ordinary course and no distribution
will be made to or on behal~ of the stockholders. For this purpose,
the term "distribution" means (i) all dividends and transfers
based upon stock ownership, (ii) all bonuses, and (iii) all other
payments except payments in the ordinary course for goods and
services. It is understood and agreed that Knappton may redeem
shares of its common stock for cash at approximately book value
notwiths~anding the provisions set forth at this Paragraph 2.5.

2.6. There are no employment agreements for any of the
officers, directors, or employees of Knappton, and.no such agreements
will be entered into without the prior written consent of TCE
or New Knappton. Collective bargaining agreements in the ordinary
course of business with employees who are neither officers nor
di±ectors of Knappton are excepted from the representations and
warranties at this Paragraph 2.6.

I,
,.,
;'

,
'j
.J
'l.

2.7. In proportion to their beneficial ownership of shares
of'Knappton Stock, the stockholders will indemnify and hold TCB
and all existing or future corporate affiliates of TeB harmless agains
and in respect of (i) any and all liabilities or claims resulting
from any liability of or claim against Knappton of any nature
that is accrued, absolute, contingent, or existing at the date
of closing for the Merger' to the extent not reserved against
in the Financial Statements; (ii) any loss, damage, expense or
deficiency resulting from any misrepresentation, breach of warranty,
or non-fulfillment of a~y agreement on the part of Knappton or
the Stockholders or any of them; and (iii) all actions, suits,
proceedings, demands, assessments; judgments, court costs, and
direct expenses including but not limited to penalties, interest,
and attorneys fees incident to the foregoing clauses (i) and
(ii). It is understood and agreed that the Stockholders obligation
to so indemnify and hold harmless will be consistent with the
four standards set forth below: ,}

I. The amount of cash and'securities that TeB
has agreed to exchange in the Merger is based in
large part upon the Financial Statements'. Indemnification
will be reqUired to the extent that the Financial
Statements do not correctly disClose the assets,
liabilities, income, and. expense of Knappton at
the dates indicated. Examples of items so subject
to indemnity are an asset recorded on a balance
sheet in an amount in excess of true value (including
but not limited to an account receivable that becomes
uncollectible subseg~ent to a balance sheet da~e) ;

KEY DOCUMENT

Confidential Business Information

SWW003091



-1

'-1

a known or unknown liability relating to a transactfon
:or event that occurred prior ~o a balance sheet date

.1 '. but that is not recorded on the balance sheet: an
item of income recorded in an income statement that
is attributable to a period other than the period

'.1:. of the income statement; and an item of expense
.. ' that is attributable to the period of an income

',y',., statement but that is not recorded in the income
statement.

II. A balance sheet and income statement will
be prep?red at the end of the month preceding the effe~tive

date of the Merger (the "Closing Statements"). Transactions
during the period from the date of the Financial statements
to and including the date of the Closing statements
and during the period from the date of the Closing
statements to and including the date of closing for
·the Merger will be reviewed by TCB to determine
whether the transactions were in the ordinary course
of business .. Indemnification will be required for
any transaction SO determined to be not in ~he ordinary
course of business.

III. As to the Closing Statements, indemnification
will be required to the extent that the Closing
Statements do not correctly disclose the assets,
liabil~ties, income, and expense of Knappton' at the
date of the Closi~g statements.

1.:

IV. 'If unusual in nature or amourit or not
in 'the ordinary course of business, any liability
or obiigation of which any of the stockholders or
Knappton have knowledge but which is not recorded
in the Closing statements will be disclosed to TCB.
Disclosure in the Clbsing Statements or otherwise,
however, does not exempt the liability or obligation
from indemnification pursuant to the standards at
Items 'I, IIi or III above.

It is understood and agreed that the Stockholders will be required
to so indemnify and hold harmless in accordance with the standards
at Items I, IIf. and III above, but only in respect to liabilities,~

J claims, and other defici.encies that in the aggregate exceed ten "~
percent of the total stockholders' equity of Knappton set forth
in the Financial' Statements at December 31, 1981. Further, any
indemnification' so required from the Stockholders will be reduced
by "equivalent reductions" in the consolidated stockholders'

-5-
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\ ~\ ;2}·:::~:::"':.~t:"~y'_ of TCB. The term "equivalent reductions" is defined to
~, l -~ equ1 .. d f' .
, ; <'::a-~~n:'liabilities of TeE, c.l.aams aqaanst; TCE, and other e a.caencea
! ~ : ;':6f,7ir CB' that are measured by ,standards parallel to the standa:-ds
'; ~: ' -~~'fO~' -~he stockholders at Items I. II, and III a~ove and that a.n
; '::;:,fh:e 'aggregated exceed 10 percent of the consol~da~ed stockhold~rs

~! . i~~ity~of TeE at December 31, 1981~ Any changes ~n the consol~dated

~ ',; >d-e-bckholders' equity of TCB resulting, from the Merger. or from ..
_: \; _ the"operations of New Knappton follow~ng the Merger w~ll be ehm~nate

:.beior,e calculating such "equival~nt reductions."
: ;:'

,'I:t :::
,,_y"~;,~/.3. Restricted Securities.
-, '<',":
•.:XJ"': '.:,3.1'. Each stockholder has represented and warranted to
'i'cB.','and does hereby represent and warrant that:

. ~:.;~:~~~;! ~ ~
~:~:J:,h.-' (i) He has an association with and knowledge
! (!J:A~:6f TCB that brings to his attention the kind of
.. ::: -information that might otherwise be made available

:: in the form of a registration statement, and he
., has access to all ,such information by reason of

this association with TCB.

.'
~:

~

I
•

(ii) He is acqu~r~ng the foregoing securities
- of TCB for investment and not with a view to

redistribution or resale and with no present
intention of selling or distributing the sarne •

3.2. All parties nereto acknOWledge. that the TCE securities
to be exchanged in the Merger are being issued partly in reliance
upon the exemption from registration at§4(2) of the Securities
Act of 1933 for transactions by an issuer not involving any
public offering. Certificates or other instruments representing
the securities accordingly will include the folloWing legend:

The securities represented hereby have been
acquired for investment and have not been registered
under the. Securities Act of 1933 or the securities
laws of any State. The securities may not be sold,
transferred, pledged or otherwise disposed of without
such registration, or the receipt by the issuer of
an opinion of counsel in form satisfactory to the
issuer that such registration is not required.

TCB undertakes at its sole cost to cause the legend set forth
at this Paragraph 3.2 to be·removed from certificates representing
shares of TCB Common stoc~ exchanged in the Merger in the event
any Stockholder so requests. after the shares cease to be restricted
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securities. Except as othe~ise required by applicable securities
-laws f~r ten percent stockholders{ directors{ and officers of
TCB it is anticipated that the shares will cease to be restricted
sea~rities no less than two nor more than five years after the
Merger becomes effective.

3.3. Because issued in a transaction by an issuer not involving
any' pUblic offering{ the securities of TCE to be exchanged in
the Merger are acknow~edged by all parties hereto to be restricted
securities. Each Stockholder undertakes and agrees not to sell
any of the shares of TCB in a transaction that might be deemed
.a -qistribution or pub'l.Lo: offering except after complying with the
requirements set forth in the legend at Paragraph 3.2 above.
Kethods of so complying in respect to shares of TCB Common stock
include but are not limited to the following:

(i) Rule 144 -- Each Stockholder will have
.... the right to se1l- all Or any part of the shares of

TCE Common Stock issued to him in the. Merger through
compliance with Rule 144 of the Securities and
Exchange Commission. TeE undertakes to file all
reports required to be filed by Section 13 or 15 (d)
of the Securities Exchange Act of 1934, so as to
satisfy such a condition for sales under Rule 144.

(ii) P~ggy-Back Privilege -- In the event
TCB registers any of its securities for an
underwritten sale under the Securities Act of 1933
during the two year period immediately following
the Merger{ whether as an original issue or as a
secondary offering l each stockholder will have the
right to include in the same registration any shares
of TeE Common Stock issued to him in the Merger{
so long as the form and amount of offering for such
shares is compatible with the form and amount of
offering for the other securities and so long as the
Stockholder accepts customary securities law
~esponsibilities and liabilities for participating
~n a registration. Stockholders participating in
any such registration witl be charged their share
of underwriting discounts and commissions and their
share of out-ai-pocket costs and exp~nse5 that are
allocated and measured by the number or amount of
the seCurities being registered.

-7-
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(iii) Short Form Registration statement In}
the event the participating Stockholders so direct
at any time during the two years immediately £ollowing
the Merger, TCB will prepare and cause to be made
effective a short form registration statement
f~r not less than 100,000 nor more than 200,000
of the shares of TCB Common Stock issued in
t~e Merger. TCB agrees to bear the expense of such a
short fODm registration, but excluding commissions,
discounts or other remuneration paid to underwriters'

"1 or dea~ers in connection with the registration. The
.. .' stockholders will have the right to so direct TCB only

.:·".::(~·once during the two year period and will have no such
:.-:;;,::i=:;rigpt there'after. The obligations of TCB herein
':~'A~(( set forth are limited to the drafting, submission and
;,t'Ji processing of a short form registration statement ,

_ ,", and do not require TCB to arrange for the underwriting,
, - distribution or sale of any securities.

(iv) Private 'Placement In the event
the paFticipating stockholders so direct at 'any time
d~ring the two years immediately following the Merger,
TCB will use its best efforts to find a purchaser or
purchasers in a private placement of not less than
50,000 nor more than 100 1000 of the shares of TCB
Common ptock issued in the Merger. TCB agrees to
bear the expense of such a private placement, but
excluding commissions, discounts or other remuneration
paid to brokers or,.dealers in connection therewith.
The Stockholders will have the right to so direct
TCB ?nly once during the two year period and will'
have no such right thereafter. It is understood and
agreed that TCB will attempt to find a purchaser or
purc~asers hereunder at the mean of the then current
O-T-C inside quotations, and that TCB will be required
to attempt to find a purchaser or purchasers hereunder
only when such mean is $15.00 per share or less.

(v) The stockholders at their sole discretion may
determine to proceed either in accordance with the
provisions at Paragraph 3.3 (iii) above or in accordance
with the provisions at Paragraph 3.3(iv) above, but may

.-8-
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_-~ ~-f",./' _,:~ .

::~':, ;~~:;~"in6t, determine to proceed under both procedures at the
;<";:~;';~:'l<,~aine time. A short form regis~r~tion that becomes.

',! :.~'~",;:: effective under Paragraph 3. 3 (~i~) or a sale that ~jS

'; .. ,c;.~;~:,':placed privately under Paragraph 3.3 (iv), however, will
'. '.not terminate the rights of the stockholders under the

. ;.\other procedure.

Sell for value, or otherwise surrender

(iii) Acquire more than 160,OOO.shares of TeB
common stock during any consecutive 12 months without
first obtaining the written approval 6f a majority
of the members. of the TeE board of directors for the
acquisition of all such shares in excess of the 160,000
limit; or

."

'l,

1

(iv) Make or in any way, participate in any
solicitation of proxies to vote shares of TCB common
stock in opposition to a solicitation by a majority
of the members of the T~B board of directors concerning
the election of directors, any amendment of TCB's
certificate of incorporation or by-laws, or any trans
action in the nature of a dissolutio~, consolidation,
merger, reorganizatio~, or recapitalization of TCB or a
sale or transfer of substantially all of its ~ssets.

-9-
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restrictions set forth at Paragraph 3.4 above
to a ten percent Stockholder but also to,:

.~-t ., -~:i~<J~:~~~~?:~~~ ", f •

~~." ~~-;i;,il{,;'i;[/ (i) The successor in interest or collectively
'_; '-- ti ~:-~il/~. .'" c •

:,; .'..-: '::.'.'i.,the successors a.n interest for any such deceased
) -~ ':/stockholder; or

,.1' -

,. .i, (ii) Actions taken directly or indirectly,
~ \ c

"J . ,:.::~;,ei<bher by. such Stockholder himself or by such s tockhoLder
,{ ~ .: ,~_·t' acting in concert with' any corporation , entity, person,
':\ -., ~'!{~:'::6r group (as defined at Section 13 (d) (3) of the
". '\f:~~:~~~',~S~curities Exchange Act of 1934).

::":~~;~s~t:;::·~,~ The numbers set forth at Paragraphs 3.3 and 3.4 above for
,!;~li~~es~o~ TeB common stock shall be adjusted appropriately in
, '\ :·,.i:l1~~~vent'TCB (i) pays a stock dividend or otherwise makes a
t j ';~i~~~~buti6nin shares of its capital stock, (ii) subdivides
: :~ - A:n&tolltstimding shares of its common stock into a greater number

! _ Of[?s!iares;. (iii) combines the outstanding shares of its common
• :.: -itock~into-a smaller number of shares, (iv) issues by reclassificatic
\.5~!'\-6h~j·isharesof its common stock any shares of its capital stock
'i _.i(6~if~r;"1than by changing par value), or (v) causes like actions
J to~Be' taken.

-i:::>~l~'

"

i
)

!

1

•. '", co,; 4. Employees, Officers and Directors. All employees of
Kn~PPton'w±ll become employees of New I<nappton on the date the
Mefger becomes effective. Although it is anticipated that their
,ero~~¢yment will continue thereafter, the continued employment
a~~corporate officers will be at the discretion of the board
qf~alrectors of New Knappton and the continued employment of
~~~~other employees will be at the discretion of the corporate
~~~cers'of New Knappton. All officers and directors of Knappton
w~11 submit their written resignations on the date the Merger
becomes effective if so requested by TCB. Notwithstanding these
prbvisions, it is understood that an employment agreement for
a ·'·ten year term is contemplated between New Knappton and Mr.
~eter J.' ~rix_goncerniI;1g his services as an executive .officer
and director of New Knappton l and that the initial board of directors
of New Knappton will consist of three persons including Mr. Brix,
one director to be designated,by Mr. Brix, and one director to ~.

be designated by TeB., ,,-.-

-10-
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".. ·.~:;\t,;·:,;l
';_--;:-':~_ :5 ~ :- .NewS Releases. Any news release concerning the transactions

.: d:"';"'~ifbed herein will be sub j eot; to the joint approval of TCE
{'~;-~i<tiapPton. R~lated filings of TC~ wi~h the S~curities.and

-Excl:ia:nge -coromiss~on and .TCB' 5 commun:c~tJ.~ns to a t.s securJ.~Y
holdeJ;s.will not be subJect to such J01nt approval but cop1es
therebf in final form will be furnished Knappton in the event
it:c~o.,reguests•

, "f.~ J;"'; 1"--t

. ·':-:··?~6.•, Closing. It is our mutual desire to complete documentation
fd~~h~ct~an5actionsdescribed herein and to close with all due
sp~~a:;"'in order to make the M7r ger effective July 1, 1982
oJ;.l.a.l}.(soon thsJ;:eafter as poss i.b'Le,

::.h;;::i; 'Execution of Letter Agreement. It is understood that
",TCB~and.the stockholders will have no obligation to each other
! 1 h~rbti£~er un+ess this letter is executed and delivered by the
'\ :St6~kh6lders no later than July ,1, 1982.. Until so exectued and

.~ei~:V:~red, the letter will have no force or effect whatsoever,
.whether as an offer by T~B or otherwise, and unless so executed
:ana~~elivered will have no force or effect in any event after
J\1,ly· I, 1982.

c.

i U

. ;,:..~" .. 8. Conunissions . No brokerage fees or other commissions
haV~been or will be incurred by TCB, by the stockholders, or
by.'.Knappton in connection with the ·various transactions described

hte:t\cr.i n•

~~~\~. Preparation of Documents. TCE at its sole expense will
prepare those documents that are to be executed by both TCB and
Knappton (including the Stockholders whenever appropriate) in
respect to the various transactions contemplated herein. TCB
~n~-;nappton (likewise including the Stockholders whenever

,. c, l~_

.aPEropriate) I each at its sale expense, will prepare those
doguments that are to be executed only by it. Consummation of
the transactions described herein is SUbject to approval of
definitive documents in customary form by TCE, Knappton, and
tBe' stockholders. It is hereby agreed, however, that no such
approval will be unreasonably delayed or withheld and that TeE
and the stockholders will use their best efforts to cause the
definitive' documents to be approved so as to ,give effect to the
terms and provisions set forth herein.

10. Costs and Expenses. TCB will be responsible for the payme
?f all reasonable charqes for'professional services and disbur$.kment
~ncurred on its behalf arising out of the various "transactions
contemplated herein. Similarly, Knappton and the Stockholders
will be responsible for the payment of such charges incurred

-ll~
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on their behalf. TCB and Knappton (including whenever appropriate
the stockholders) will not be responsible to each other for any
internal costs and expenses arising out of the various trans'actions.

ICC and Lenders. In the event ICC ~pproval of the Merger
or appro~al of the Merger by one or more of Knappton's lenders
proves to be required, the closing of the Merger will be
deferred upon the request of either TCB or Knappton
until the required approvals are obtained. It is understood and
agreed that each party hereto will take whatever action is possible
to dbtain such approvals and to expedite the approvals, including
but not limited to the submission and prosecution of an application
to the ICC and a request for an ICC exemptive order in the ~vent

the same are determined to be necessary or appropriate.

Please evidence your approval and acceptance of the provisions
set forth herein by signing and returning a copy of this letter.

Yours very truly,

TWIN CITY BARGE, INC.

~Jiif!it:l
APPROVED AND ACCEPTED:

STOCKHOLDERS OF KNAPPTON CORPORATION
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FOR: TWIN CITY BARGE, lINe.
222 Rest Grand Ave.
South St. Paul, ml 55075

. ':.< ~~ fdo:Q-j._,cowan arrd a8aodatet~
,~' g~. .:.: -.: public relation» coun::elors

• r • ,~~ _ .. "'_

l~' /'" -'lisOfi.lWlDY LANE. Mmr-lI1li~KA. MlNfiESrn" ~~3(J

(SI2) 938·8661

NASDAQ:
Contact;

TCTY
John ~1. La.mbert
612-450-4700 t

.:ruly 1, 1982

! ~ .>, -~in-CitY Barge, Inc., South St. Paul, Hinnesota, and Knapptcn
1"' 1,",~.--" J
lc~~'or.a~~e.n, portland, Oregon, have jointly announced. the signing of an
; - ., "'~ ,-~. ,

1agreement in principle for the roerger of Knappton, the largest bar~e
~~':' &l~-~"-~ ,.~,.J

~:iin~~op,erai::ing On the Columbia River, into a wholly-o"med subsidiary
1 _..;, '._;_ ~~~ , ,,' j' ~

~ of:~in.c:tty Barge.
~. .. ':'-',"e oil v . 't-, ':, ,

; - Jo'hn W. Lambert, Chairman and CEO of Twin City Barge, a r:Iajar
~~ -'.,~~?J,t ..r ~:-..c, ',

!.carJ;ij';';.?ofgrain, oil, chemicals, and corrmodf.td.ea on the Jliississippi
i~~~--- <:.~l~., .:";,,":1" - .

;Ri:Ve:r~Y~.terxl and the Gulf Intercoastal t!atenmy, said that the nergar,
.r- • ': _ c ...':;11"~~, ~; , .

iex~~g~esljj70 be effective soon after July 1, 1982, will be accomplished.
\.. .''-~ c"'r3~ '"~~' "
kttliP1;1gli-.. exchanging apprmdmately 831,000 shares of T"Jin City Barge
.;r -r~"_:~;.· .",_{ _-.;;'h,-J:

J tcqll':!t!QP.s.tock and cash in the amount; of approxit':'ate1y $1,579,000 £or all
_~~-'.. . ,~i'-: - j-- \ ..,

:of;-the ,o~:ts"tandirig common stock of Knappton. TNin City Barge currently
\ -_~., _ (' HI}·. .

l' "
-;ha..~'hH2,593 shares of cowman stock outstanding.

"\. .Peter J. Brix, the president and principal s'tockho.Ide'r of Knappton,j_ ~ I _~~:; 1, 'J ", _

~lill cqntinue to direct Knappton as ~1in City Barge's West Coast profit; , ;_-,';~ t.: "t ~ ~

1

:Center. Brix and an associate to be named by him will serve on the Twinr "-,"i" .

F~~:r, ..~~rg~ board of directors... .

'j' ," Bri"x stated that "Knappton Corporation had consolidated sales of

:~311"rni1lion and a pre-tax Lncone of $2.3 million for the year ended,
recernber 31, 1981. tI For the prior year I he added, "pre-tax income ",as

'f3 e .2 million on sales of $29 :million."
~ .i KnapPton~ which is privately held, operates tugs and barges on the

;olurnbia River, Pug~t Sound, and to Alaska and other West Coast ports.,
c,olutnbia River Division opera~ions oonsdst; of log towing, the barging of
)
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i~~li:~~~~Od chips, petrolewo-;:oducts, aggregate, containers,
·:~/;>?l;~s;·:~;i.i~ing, pilot launch service, and general commodities.; Knappton
h1.P : a~:,..~; """ .
f<";':o:"p?~~~~es the container yards and dock facilities for the Ports of1s0 . , .
';',.-,:_!__-"1 ,_'.:;;:~ ••,""?-.

J. ····.··s·,;t·;;o·\n<; ':::Idaha and Umatilla, Oregon.
Wl. ere.',

lov~~~~::::::::s:o:::~:::::ap:::::::~::::::::s:C:::t:::'~~t
:!~~:~~~~k1i:~;:;a:nd canbainers to and from Alaska, Canada, and other West
'-.' -"""' ;.'" -.',--,.

"bist~p~~~!KnapPton also provides support towing and barging services
_ r .... r-".:

:o::;th~::.Jii~:-'ai:ia:cans truction indus try's off-shore exploration programs

; t:::~~:::::t:::::::::::::na::::::::C:::::~l:::d:i::i:lp::::nT::nage_
ientl;:t~;~ffi:~-c';' Top management \'7as the Most significant asset acquired inr-· -" '~~<~!<~:+:.>..
"he -melge.i.r~;., Khappton people are experienced and highly regarded in the
~ -.~ ::~,:.-::.:~}'-- • <

;a(fit:ic'71~6r.thwest:. n
I' ,.,;~;j,.-

f J!~~ :City BaI'ge is a di:,?e'!'sified company engaged in rive'!' trans-
-I -,

~~tat~dn~ barge construction and termina~ operations. Its barging
-~ " . -

~erati~ns extend fpom the Twin Cities thpoughout the in2and,river

~8tem;lccf 'the United States. In addition to b arqee , PCB at-so manu

fctures' dredges and other types of marine equipment~ and operates a

fiot' ~tver tepminat ~ith a comptete intermodal ezchange bet~een rail~
-~

tl'uck and b arqe ~

't
'i

1
I
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